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SECURITIES ACT OF 1933 
Release No. 6054/April 13, 1979 


In the Matter of 


MCDERMOTT, WILL & EMERY PROFIT-SHARING 
PLAN AND TRUST 

111 West Monroe Street 

Chicago, IL 60603 


(18-%3) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE MCDER- 
MOTT, WILL & EMERY PROFIT-SHARING PLAN AND 
TRUST 
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McDermott, Will & Emery, a law firm organized as a 
partnership under Illinois law, filed an application by 
letters dated March 28, June 2, and July 13, 1978, 
requesting an exemption from the registration 
provisions of the Securities Act of 1933 (“Act’’) for 
interests or participations issued in connection with 
the McDermott, Will & Emery Profit-Sharing Plan & 
Trust (“Plan”). 


On March 2, 1979, a notice was issued (Securities Act 
Release No. 6031) of the filing of the application. The 
notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in 
connection with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6055/April 13, 1979 


In the Matter of 


LORD, BISSELL & BROOK RETIREMENT PLAN 
115 South LaSalle Street 
Chicago, IL 60603 


(18-39) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE LORD, 
BISSELL & BROOK RETIREMENT PLAN 
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Lord, Bissell & Brook, a law firm organized as a 
partnership under the laws of Illinois filed an 
application on February 23, 1979, for an exemption 
from the registration requirements of the Securities 
Act of 1933 (“Act”) for interests or participations 
issued in connection with the Lord, Bissell & Brook 
Retirement Plan (“Plan”). 


On March 19, 1979, a notice was issued (Securities 
Act Release No. 6038) of the filing of the application. 
The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been requested and the Commission has not 
ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in 
connection with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6056/April 18, 1979 


In the Matter 


H. R. 10 RETIREMENT PLAN OF SCHNADER, 
HARRISON, SEGAL & LEWIS 

1719 Packard Building 

Philadelphia, PA 19102 


(18-17) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PROVI- 
SIONS OF SECTION 5 INTERESTS OR PARTICIPA- 
TIONS IN CONNECTION WITH THE H. R. 10 
RETIREMENT PLAN OF SCHNADER, HARRISON, 
SEGAL & LEWIS 





NOTICE IS HEREBY GIVEN that Schnader, Harrison, 
Segal & Lewis (the “Applicant”), a law firm organized 
as a partnership under the laws of the State of 
Pennsylvania, has, on September 20, 1978 and March 
8, 1979, filed an application for exemption from the 
registration requirements of the Securities Act of 1933 
(“Act”) for participations or interests issued in 
connection with the Schnader, Harrison, Segal & 
Lewis H. R. 10 Retirement Plan (‘‘Plan”). All 
interested persons are referred to that document, 
which is on file with the Commission, for the facts 
and representations contained therein, which are 
summarized below. 


|. Introduction 


Applicant states that it has adopted the Plan to 
provide retirement benefits to its partners and 
employees. The plan is of the type commonly referred 
to as a “Keogh” plan, which covers persons (in this 
case, Applicant’s partners) who are employees within 
the meaning of Section 401(c)(1) of the Internal 
Revenue Code of 1954 (the “Code’”), and, therefore is 
excepted from the exemption provided by Section 
3(a)(2) of the Act for interests or participations in 
employee benefit plans of certain employers. Section 
3(a)(2) of the Act provides, however, that the 
Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation 
issued in connection with a pension or profit-sharing 
plan which covers employees, some or all of whom 
are employees within the meaning of Section 401(c)(1) 
of the Code, if and to the extent that the Commission 
determines this to be necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


ll. Description of the Plan 


Applicant states that the Plan was originally adopted 
in 1969. The Plan was amended and restated effective 
January 1, 1976 to comply with requirements of the 
federal income tax law and the Employee Retirement 
Income Security Act of 1974 (“ERISA”). Applicant 
further states that the Plan is qualified under Section 
401(a) of the Code. The Plan covers all partners and 
employees of Applicant provided that the participant 
has attained age 25 and completed a twelve-month 
period of service (1000 or more hours of service). As 
of September 1, 1978, the participants consisted of 59 
partners, 31 associates and 77 clerical, secretarial and 
other staff personnel. 


Applicant contributes to the Plan an amount 
determined as follows: For Plan years after December 
31, 1977, for participants who are lawyers the rate of 
contribution by Applicant is 1.5% of participant’s 
compensation in excess of $17,000. Each participant, 


partners and otherwise, may make voluntary 
contributions to the Plan of at least 1% but not more 
than 10% of his compensation. 


All contributions are paid to the trustees of the Plan, 
Bernard G. Segal, Fred L. Rosenbloom and Gilbert W. 
Oswald. The funds are held by the trustees in two 
collective investment funds solely and separately for 
the benefit of the participants in the Plan. Each 
participant may elect to have his contributions and 
those made on his behalf by the Applicant invested in 
a general fund, which consists of a portfolio of 
stocks, bonds and other securities and bank 
certificates of deposit and corporate bonds selected 
by the Investment Committee, or in the debt fund, 
which consists of bonds and other instruments of 
indebtedness, including bank certificates of deposit 
and corporate bonds selected by the Investment 
Committee and which is designed to provide a greater 
degree of protection against market losses than is the 
portfolio of the general fund. The Plan is administered 
by a Pension Committee, consisting of at least three 
partners of Applicant and serving at the pleasure of 
Applicant. The Pension Committee has appointed an 
Investment Committee to manage the portfolios of the 
two funds in accordance with investment policies 
determined by the Pension Committee. The Pension 
Committee establishes regulations for the administra- 
tion of the Plan and has the exclusive right to interpret 
the Plan and decide any matters arising in the 
administration and operation of the Plan. 


The Plan is subject to ERISA and Applicant has 
complied with and will comply with all of the ERISA 
reporting and disclosure requirements. A Summary 
Plan Description, written in language understandable 
by the average participant, is delivered to each 
participant. In addition, a Summary Plan Report is 
delivered to each participant and also to persons 
currently receiving benefits. Each participant and 
person receiving benefits is informed that the full 
Annual Report for the Plan is available upon request. 


Applicant states that if the partnership were a 
corporation, interests and participations in the Plan 
would be exempt under Section 3(a)(2) of the Act. 
Applicant submits that merely because Applicant is 
unincorporated is no reason for subjecting such 
interests and participations to the registration 
requirements of the Act. Applicant further submits 
that the intent of Congress in excluding from the 
exemption plans in which self-employed persons were 
participants was to prevent the sale without 
registration of interests in prepackaged plans offered 
by financial institutions to self-employed persons 
lacking the sophistication to protect themselves and 
their employees, and that the provision permitting the 
Commission to grant exemption upon application was 
included in Section 3(a)(2) of the Act to make 
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available an exemption for partnership plans where 
the plan and the entity involved are comparable to 
corporate plans exempted by Section 3(a)(2). 


Applicant states that the Plan covers partners and 
employees of a single firm and is not a uniform 
prototype plan of a type designed to be marketed by a 
sponsoring financial institution or promoter to 
numerous unrelated self-employed persons. Applicant 
represents that it has not distributed and does not 
intend to distribute any type of promotional material 
relating to the Plan (other than such material as 
Applicant is required under ERISA to distribute to 
participants or to employees) and has not made and 
does not intend to make any solicitation of voluntary 
contributions under the Plan. Applicant makes 
available to Plan participants, upon request and 
without charge, copies of the Plan and_ interim 
financial statements of the Plan. 


Applicant states that it is engaged in furnishing legal 
services of a type which necessarily involves 
financially sophisticated and complex matters and, for 
that reason as well as the extensive administrative 
control over the Plan maintained by the Partnership, is 
able to represent adequately its interests and the 
interests of its employees who are participants in the 
Plan. 


Applicant concludes that for the foregoing reasons, 
granting the requested exemptive order would be 
appropriate in the public interest, consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IF FURTHER GIVEN that any interested 
person may, not later than May 14, 1979, at 5:30, p.m. 
submit to the Commission in writing a request for a 
hearing, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
such service (by affidavit, or in the case of an attorney 
at law, by certificate) shall be filed contemporaneous- 
ly with the request. An order disposing of the 
application will be issued as of course following May 
14, 1979, unless the Commission thereafter orders a 
hearing upon request, or advice as to whether a 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George a. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15724/April 19, 1979 


Admin. Proc. File No. 3-5464 
In the Matter of 
WILLIAM R. CARTER 


CHARLES J. JOHNSON, JR. 
1 Liberty Plaza 
New York, New York 


ORDER PERMITTING FILING OF BRIEFS BY AMICI 
CURIAE 


On March 27, 1979, an order was issued granting the 
petition of William R. Carter and Charles J. Johnson, 
Jr. for review of the administrative law judge’s initial 
decision herein. The order provided for the filing of a 
brief in support of the petition within 30 days after 
service of such order, and for the filing of a reply 
within 30 days after service of the initial brief. 


The Office of the General Counsel asserts that it has 
been asked by various persons whether they could 
participate as amici curiae in these proceedings, so 
that they may express their views on the legal and 
policy issues raised. It requests the issuance of a 
blanket order permitting the filing of amicus briefs 
rather than having this Commission consider each 
such application individually. 


In light of the important issues raised in this 
proceeding, we deem it appropriate to grant the 
General Counsel’s request, in accordance with the 
provisions set forth below.! We wish to stress that 





1 We also grant the request to file a brief which has 
already been submitted by the Executive Committee 
of the Business and Corporation Law Section of the 
Los Angeles County Bar Association. However, that 
filing must conform to the terms of our order herein. 





requests for extensions of time by the amici will not 
be viewed with favor, and that no amicus will have an 
automatic right to present oral argument. 


Accordingly, IT IS ORDERED that: 


1. Any person who desires to do so may file a brief, 
amicus curiae, in this proceeding. 


2. Any such brief shall address only the legal issues 
and any related policy considerations involved in this 
case, and shall not address any question dependent 
upon a finding of fact contrary to that determined by 
the administrative law judge. 


3. Any such brief shall not exceed 25 double-spaced 
pages in length, shall otherwise conform to the 
Commission’s Rules of Practice, and shall be served 
upon the parties. 


4. Any such brief will not be accepted for filing 
unless it is filed on or before the date by which the 
initial brief of the party supported by the amicus 
curiae is scheduled to be filed. The time within which 
the respondents may file their opening brief is hereby 
extended to ninety days from the date of this Order. 


5. The Commission will make available at its public 
reference room in Washington, D.C. one copy of the 
record in these proceedings and four copies of the 
initial decision. The parties are under no obligation, 
and should not be called upon, to provide access to 
these materials or other information. 


6. The Secretary shall announce, in the SEC News 
Digest, the issuance of this Order. 


IT IS FURTHER ORDERED that the Commission will 
consider and accord whatever weight and deference to 
the briefs of the amici curiae as it deems appropriate 
in its sole discretion. Such persons are not to be 
deemed intervenors in this proceeding, and shall not 
obtain any right or privilege except those accorded by 
this Order. 


By the Commission.2 


George A. Fitzsimmons 
Secretary 








2 Commissioner Karmel did not participate. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15725/April 13, 1979 


Administrative Proceeding File No. 3-5640 
In the Matter of 
JEANNETTE CORPORATION 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT. 


An order has been issued granting the application of 
Jeannette Corporation for an exemption, pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
from the reporting requirements of Section 15(d) of 
that Act. It appears to the: Commission that the 
exemption is consistent with the public interest and 
the protection of investors, in view of the fact that the 
Company no longer has any public shareholders. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15726/April 13, 1979 


Administrative Proceeding File No. 3-5646 

In the Matter of 

NEPTUNE INTERNATIONAL CORPORATION 
File No. 81-470 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
an order granting the application of Neptune 
International Corporation (“Applicant”), a wholly- 
owned subsidiary of Wheelabrator-Frye, Inc. (“WFI”), 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934 (the “1934 Act”), for an exemption from 
the requirements of Sections 13 and 15(d) of the 1934 
Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors in 
view of the fact that none of the securities of the 
Applicant are held by any person other than WFI. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15727/April 13, 1979 


Administrative Proceeding File No. 3-5628 
In the Matter of 
VALHI, INC. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order exempting Valhi, Inc., (the “Applicant”) from 
the periodic reporting requirements under Section 
13(a) of the Securities Exchange Act of 1934. On June 
6, 1978, the Applicant merged with its subsidiary in 
connection with a court approved settlement of 
certain litigation to which the Applicant, its parent 
Contran Corporation, and others were parties. It 
appeared to the Commission that the requested 
exemption would not be inconsistent with the public 
interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15728/April 13, 1979 


Administrative Proceeding File No. 3-5649 
In the Matter of 

E. |. LIQUIDATING CORP. 

File No. 81-468 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of E. |. Liquidating 
Corp., formerly Eanco, Inc., (the ‘Applicant’’) 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, as amended (the “1934 Act”), for an 
exemption from the reporting requirments of Sections 
13 and 15(d) of the 1934 Act. 


Since the Applicant has ceased to do business 
pursuant to a plan of liquidation and dissolution and 
there is no trading in the Applicant’s securities, it 
appeared to the Commission that granting the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15729/April 13, 1979 


Administrative Proceeding File No. 3-5647 

In the Matter of 

CARDIAC PACEMAKERS, INC. 

File No. 81-464 

APPLICATION PURSUANT TO SECTION 12(h) 

The Securities and Exchange Commission has issued 
an order granting the application of Cardiac 
Pacemakers, Inc. (“‘Applicant’’), a wholly-owned 
subsidiary of Eli Lilly and Company (“Lilly”), pursuant 
to Section 12(h) of the Securities Exchange Act of 


1934 (the “1934 Act”), for an exemption from the 
requirements of Sections 13 and 15(d) of the 1934 Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors in 
view of the fact that none of the securities of the 
Applicant are held by any person other than Lilly. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15730/April 13, 1979 


Administrative Proceeding File No. 3-5638 
In the Matter of 
HIGHLAND MALT, LTD. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Highland Malt 
Ltd. (the “Applicant”) pursuant to Section 12(h) of 
the Securities Exchange Act of 1934, as amended (the 
“1934 Act”), for an exemption from the obligation 
under Section 15(d) of the 1934 Act and Rule 15d-13 
thereunder to furnish quarterly reports on Form 10-Q. 


Since the Applicant is registered as a broker-dealer 
pursuant to Section 15(a) of the 1934 Act, files annual 
and quarterly reports pursuant to Rule 17a-5, and files 
annual reports on Form 10-K and current reports on 
Form 8-K, it appeared to the Commission that 
granting the requested exemption would not be 





inconsistent with the public interest or the protection 
of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15731/April 13, 1979 


Administrative Proceeding File No. 3-5634 
In the Matter of 

EQUITABLE GENERAL CORPORATION 
File No. 81-458 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission issued an 
order granting the application of Equitable General 
Corporation pursuant to Section 12(h) of the 
Securities Exchange Act of 1934 for an exemption 
from the reporting requirements of Sections 13 and 
15(d) of that Act. 


On March 2, 1979 a notice was issued on the filing of 


said application giving interested persons an 
opportunity to request a hearing and stating that an 
order granting the application might be issued upon 
the basis of the information stated therein unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the public 
interest and consistent with the protection of 
investors and the process fairly intended by the policy 
and provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15732/April 13, 1979 


Administrative Proceeding File No. 3-5633 
In the Matter of 


NEONEX INTERNATIONAL LTD. 


(81-407) 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Neonex 
International Ltd. for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the 
Securities Exchange Act of 1934. It appears to the 
Commission that the requested exemption is not 
inconsistent with the public interest or the protection 
of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15733/April 13, 1979 


Administrative Proceeding File No. 3-5600 
In the Matter of 
HAI, INC. (formerly AID, Inc.) 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of HAI, Inc. 
(formerly AID, Inc.) (the “Applicant”) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the “1934 Act’) for an exemption from 
the reporting requirements of Sections 13 and 15(d) of 
the 1934 Act. 


Since the Applicant has become a wholly-owned 
subsidiary of INA Corporation as a result of a merger, 
it appeared to the Commission that granting the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15734/April 13, 1979 


Administrative Proceeding File No. 3-5685 
In the Matter of 
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P. R. MALLORY & CO. INC. 
File No. 81-484 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until May 9, 1979 to 
request a hearing on an application by P. R. Mallory 
Co. Inc. (the ‘“Applicant”), pursuant to Section 12(h) 
of the Securities Exchange Act of 1934, as amended, 
for an order exempting the Applicant from the 
reporting requirements of Sections 13 and 15(d) of 
that Act. 


Pursuant to a tender offer completed January 10, 
1979, Applicant became a wholly-owned subsidiary of 
Dart Industries Inc. Applicant’s two outstanding 
issues of debentures have been guaranteed by Dart. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15735/April 13, 1979 


Administrative Proceeding File No. 3-5672 

In the Matter of 

HANES CORPORATION 

File No. 81-485 

APPLICATION PURSUANT TO SECTION 12(h) 

The Securities and Exchange Commission has issued 
a notice giving interested persons until May 8, 1979 to 
request a hearing on an application by HANES 
CORPORATION (“Applicant”), pursuant to Section 
12(h) of the Securities Exchange Act of 1934, for an 


order exempting Applicant from the provisions of 
Sections 13 and 15(d) of that Act. 


The Applicant, which became a wholly owned 
subsidiary of Consolidated Foods Corporation on 
January 30, 1979, no longer has any publicly held 
securities. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15736/April 13, 1979 


Administrative Proceeding File No. 3-5687 
In the Matter of 

YOUNKER BROTHERS, INC. 

File No. 81-474 


APPLICATION PURSUANT TO SECTION 12(h) OF 
THE SECURITIES EXCHANGE ACT OF 1934 


The Securities and Exchange Commission has issued 
a notice giving interested persons until May 8, 1979 to 
request a hearing on an application on behalf of 
Younker Brothers, Inc. by Younkers, Inc., pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the “1934 Act”), for an order exempting 
Younker Brothers from the provisions of Sections 13 
and 15(d) of the 1934 Act. 


Pursuant to a merger effected on January 5, 1979, 
Younker Brothers was merged into Younkers, Inc. a 
wholly-owned subsidiary of Equitable of lowa 
Companies. As a result, Younker Brothers has ceased 
to exist and no longer has any shareholders. 





SECURITIES EXCHANGE ACT OF /&13 % 
Release No. 15737/April 13, 1979 


Administrative Proceeding File No. 3-5661 

In the Matter of 

WERNER CONTINENTAL, INC. 

File No. 81-475 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until May 8, 1979 to 
request a hearing on an application by Werner 
Continental, Inc. (“Applicant”), pursuant to Section 
12(h) of the Securities Exchange Act of 1934, for an 
order exempting Applicant from the provisions of 
Sections 13 and 15(d) of that Act. 


The Applicant, which was merged into Hall’s Motor 
Transit Company on December 30, 1978, no longer 
has any publicly held securities. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 15738/April 13, 1979 


Administrative Proceeding File No. 3-5696 
In the Matter of 
D. L. SASLOW, CO., INC. 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) OF THE SECURITIES ACT OF 1934, AND 
OPPORTUNITY FOR HEARING 


The Securities and Exchange Commission has issued 
a notice giving interested persons until May 8 1979 to 
request a hearing on an application by D. L. Saslow 
Co., Inc. pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, for an order exempting the 
Applicant from the reporting requirements of Sections 
13 and 15(d) of that Act. 


On January 4, 1979, the Applicant became an indirect 
wholly-owned subsidiary of Thomas Tilling Limited 
and there is no trading in Applicant’s securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15739/April 13, 1979 


Administrative Proceeding File No. 3-5641 
In the Matter of 

HYDROMETALS, INC. 

File No. 81-459 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the Application of Hydrometals, Inc. 
(the “Applicant”), pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended (the 
“1934 Act”), for an exemption from the reporting 
requirments of Sections 13 and 15(d) of the 1934 Act. 


Since the Applicant has become the wholly-owned 
subsidiary of Wallace-Murray Corporation as a result 
of a merger, it appeared to the Commission that 
granting the requested exemption would not be 


inconsistent with the public interest or the protection 
of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15740/April 16, 1979 


An order has been issued granting the application of 
the Pacific Stock Exchange, Inc. to strike the Shares 
of Beneficial Interest ($1.00 par value) of UNIVERSAL 
HOUSING & DEVELOPMENT CO. from listing and 
registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15741/April 16, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 673/April 16, 1979 


Administrative Proceeding File No. 3-5637 
In the Matter of 
LAWRENCE G. ADELMAN 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In this administrative proceeding ordered pursuant to 
the Securities Exchange Act of 1934 (Exchange og 
and the Investment Advisers Act of 1940, 
Respondent Lawrence G. Adelman (Adelman), a 
registered representative and branch manager of E. F. 
Hutton & Company, Inc.’s Beachwood, Ohio retail 
sales office, has submitted an Offer of Settlement 
which the Commission has determined to accept. 
Solely for the purpose of settling these proceedings 
and without admitting or denying the allegations 
contained in the Order for Proceedings, Adelman has 
consented to the findings and sanction set forth 
below. 





1 In the Matter of E. F. Hutton & Company, Inc., ef 


al., Admin. Proc. File No. 3-5637, 
January 30, 1979. 


instituted on 
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On the basis of the Order for Proceedings and the 
Offer of Settlement submitted by Adeiman, the 
Commission finds that Adelman wilfully violated and 
wilfully aided and abetted violations of Section 17(a) 
of the Securities Act of 1933 and Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder, in 
connection with listed option transactions in certain 
customer accounts as alleged in the Order for 
Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanction specified in the Offer of 
Settlement. 


Accordingly, IT IS ORDERED that, effective as of the 
second Monday following the date of this Order, 
Adelman is suspended from being associated with 
any broker, dealer, investment company, or 
investment adviser or affiliate thereof for a period of 
forty-five (45) calendar days, and thereafter is 
suspended for an additional sixty (60) days from being 
associated with any broker, dealer, investment 
company or investment adviser other than as a 
supervised employee in a non-supervisory capacity. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15742/April 17, 1979 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE DEPOSITORY TRUST COMPANY 


(File No. SR-DTC-79-1) 


The Depository Trust Company (“DTC”) submitted on 
March 21, 1979, a proposed rule change amending its 
fee schedule. Specifically, DTC lowered its fee for 
legal deposits from $25 to $10. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 





2 The findings herein are not binding upon any other 
respondent named in these proceedings. 
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proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection of 
investors or otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of April 23, 
1979. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-DTC-79-1. 


Copies of the submission with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15743/April 17, 1979 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE DEPOSITORY TRUST COMPANY 


(File No. SR-DTC-79-2) 


The Depository Trust Company (“DTC”) submitted on 
March 28, 1979, a proposed rule change permitting 
participants to pledge securities by means of data 
submitted via DTC’s Participant Terminal System. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection of 
investors or otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 





Publication of the submission is expected to be made 
in the Federal Register during the week of April 23, 
1979. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submission should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-DTC-79-2. 


Copies of the submission with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15744/April 17, 1979 


Administrative Proceeding File No. 3-5512 
In the Matter of 
SHELDON M. FIDLER 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer proceedings under the 
Securities Exchange Act of 1934 (“Exchange Act”), 
Respondent Sheldon M. Fidler (‘Fidler’), formerly 
associated with Samuel B. Franklin & Co., Inc., as a 
registered representative, has submitted an offer of 
settlement, without admitting or denying the 
substantive allegations of the Order for Proceedings, 
which the Commission has determined to accept. 





1 in the Matter of Samuel B. Franklin & Co., Inc., et 
al., Admin. Proc. File No. 3-5512, instituted on 
August 2, 1978. 


On the basis of the Order for Proceedings and the 
offer of settlement, the Commission finds that: 


(a) Fidler wilfully violated and wilfully aided and 
abetted violations of Section 17(a) of the Securities 
Act of 1933 (“Securities Act”) and Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder, in 
connection with the offer and sale of the common 
stock of ECI Industries, Inc.; and 


(b) Fidler wilfully aided and abetted the violation of 
Section 15(c)(2) of the Exchange Act and Rule 15c2-7 
thereunder in connection with quotations submitted 
for ECI Industries, Inc. 


It is, therefore, in the public interest to impose the 
sanctions specified in the offer of settlement. 


Accordingly, IT IS ORDERED that effective as of the 
date of this Order, Sheldon M. Fidler be, and hereby 
is, barred from being associated with any broker, 
dealer, municipal securities dealer, investment adviser 
or investment company. 


For the Commission by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 








2 The findings herein are not binding upon any other 
respondent named in these proceedings. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15745/April 18, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY 


File No. SR-MSE-79-9 
The Midwest Stock Exchange, Incorporated (the 


“MSE”) submitted on April 2, 1979, a proposed rule 
change under Rule 19b-4.' On April 13, 1979, the MSE 





1 The MSE has submitted the proposed rule change 
pending final approval of its Board of Governors. The 
MSE, therefore, has consented to an extension of the 
time periods specified in Section 19(b)(2) of the Act 
for Commission action on the proposal. 
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filed with the Commission Amendment No. 1 to the 
proposal. As amended, the proposal would require the 
bids or offers for a member's own account initiated on 
the MSE floor yield priority, parity and precedence to 
orders originating off the floor, other than off-floor 
orders to be executed pursuant to Section 11(a)(1)(G) 
of the Act and Rule 11a-1(T) thereunder. 


Publication of the submission is expected to be made 
in the Federal Register during the week of April 23, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Rference should be made to 
File No. SR-MSE-79-9. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15746/April 18, 1979 


The Commission today determined to issue the 
following statement by Vance, Sanders and Company, 
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Inc.! The statement was submitted to the 
Commission pursuant to Section 21(a) of the 
Securities Exchange Act of 19342 in connection with a 
non-public inquiry by the staff of the Commission into 
certain acquisitions of more than 5% of a class of 
securities of an issuer by the group of Funds or 
individual Funds managed by Vance, Sanders & 
Company, Inc. Included in the statement by Vance, 
Sanders & Company Inc. are certain factual assertions 
regarding the transactions under inquiry and certain 
representations and undertakings by it, including an 
undertaking to make all necessary filings with the 
Commission. 


April 5, 1979 


Dear Mr. Fitzsimmons: 


The following statement is submitted by Vance, 
Sanders & Company, Inc. (‘‘Vance, Sanders’’) 
pursuant to Section 21(a) of the Securities Exchange 
Act of 1934 on behalf of itself and certain of the 
mutual funds (“the Funds”) advised by it. This 
submission arises from an inquiry by the Division of 
Enforcement of acquisitions by the Funds of more 
than 5% of aclass of securities of 16 issuers and the 
failure to file or timely file Section 13(d) reports and 
failure to accurately reflect in the annual reports filed 
by the Funds the 5% ownership of voting securities 
as is required by Item 1.02(c) of the Form N-1R. 


In connection with six of these issues (New England 
Nuclear, Payless Cashways, Ogilvy & Mather, 
Information International, RL! Corp., and Fischbach & 
Moore), the Funds may have acted as a group as 
defined under Section 13(d)(3) of the Exchange Act an 
may therefore have been required to file Section 13(d) 
reports notwithstanding the fact that no one Fund 
owned more than 5% of the issue. The basis for this 
position would be that Vance, Sanders made all 
portfolio decisions for the Funds, that final portfolio 
decisions were approved by senior offices of Vance, 
Sanders, and that senior officers of Vance, Sanders 





1 Commissioner Karmel dissented from this determi- 
nation of the Commission for the reasons set forth in 
her statement which follows this release. 


2 Section 21 (a) of the Exchange Act provides in part 
that: 


The Commission may “. . . permit any person to file 
with it a statement in writing or under oath or 
otherwise as the Commission shall determine, as to 
all the facts and circumstances concerning the matter 
to be investigated. . .” 





were officers and directors of the Funds who had the 
power to vote proxies for all voting shares held by the 
Funds and in fact voted such proxies. Vance, Sanders 
has filed or agreed to file Schedules 13G with respect 
to the six issues named above, subject to disclaimers 
that such filings were required under the Exchange 
Act. 


Facts 
1. Vance, Sanders Special Fund (“VSSF”) 


VSSF acquired a greater than 5% interest in the 
common stock of Colwell Company by September 
1973, of Cordis Corporation by March 1973, of John 
Fluke Manufacturing Co. by March 1973, and of 
Criterion Insurance Company by July 1975, and 
Section 13(d) reports were not filed until 1977 and 
1978. VSSF also acquired more than 5% of the Class 
B Preferred stock of Dereco, Inc., by September 1971. 
Except for the Schedule 13D filed for Colwell 
Company in March 1977, all the Section 13(d) reports 
were filed after the staff began an inquiry in 
September 1977. Such filings were made subject to 
various disclaimers that they were required under the 
Exchange Act. 


ll. Vance, Sanders Investors Fund (“VSIF”) and the 
Exchange Fund of Boston (“EFB”) 


By September 1970, VSIF had acquired more 10% of 
the $2 (participating) convertible preferred stock 
series A of Johnson Controls, inc. Also, VSIF by May 
1972 held more than 5% of the convertible 
subordinated debentures of Fischbach & Moore, Inc. 
Section 13(d) reports were not filed until March 22, 
1978. 


By November 1973, EFB had acquired more than 5% 
of the common stock of New Penn Motor Express, 
Inc. A Section 13(d) report was not filed until March 
22, 1978. 


All filings by VSIF and EFB were made subject to 
various disclaimers that they were required under the 
Exchange Act. 


lll. Aggregate Holdings of Two or More Funds 
Exceeding 5% of a Class of Equity Securities 


Between February 1973 and August 1978 two Funds 
held in the aggregate more than 5% of Cordis Corp., 
and such Funds did not make a Section 13(d) filing 
until January 4, 1978. At various periods of time 
between October 1973 and the present two or more of 
the Funds held in the aggregate more than 5% of 
Watkins-Johnson Co., Plantronics and Unitrode, and 
such Funds did not make Section 13(d) filings until 


March 22, 1978. Between December 1971 and March 
1972 two Funds held in the aggregate more than 5% 
of National Semiconductor Corp., and such Funds did 
not make a Section 13(d) filing until April 7, 1978. All 
of the foregoing filings were made subject to various 
disclaimers that they were required under the Exchange 
Act. At various periods of time between May 1973 and 
June 1978, two or more of the Funds held in the 
aggregate more than 5% of Ogilvy & Mather and 
Payless Cashways, and at present two or more of the 
Funds hold in the aggregate more than 5% of 
Fischbach & Moore, Information International, RLI 
Corp. and New England Nuclear; appropriate Section 
13(d) reports were not timely filed with respect to 
these six issues. 


IV. Form N-1R 


Pursuant to Section 30(a) of the Investment Company 
Act of 1940, diversified open-end funds must file with 
the Commission annual reports on Form N-1R. Under 
Item 1.02(c) of Form N-1R, the fund is to indicate all 
holdings of 5% or more of the voting securities of any 
issuer. The reports on Form N-1R filed by VSSF for 
the fiscal years 1973 through 1977 failed to indicate 
VSSF’s 5% holdings of: Colwell Co. (’74 and '75), 
Cordis Corp. (’73, '74 and ’75), Criterion Insurance 
(76), RLI (’74 and '75), and Pulaski Furniture Corp. 
(74, ’75, '76 and ’77). The Form N-1R reports filed by 
EFB failed to indicate that the fund held over 5% of 
New Penn Motors during the fiscal years 1973 and 
1974. On March 21, 1978, VSSF and EFB filed 
corrective amendments to such reports. 


Undertakings 


1. Vance, Sanders has recently filed Schedules 13G 
for four of the six issues identified above (New 
England Nuclear, Information International, RL! Corp. 
and Fischbach & Moore) and will file forthwith 
Schedules 13G for Payless Cashways and Ogilvy & 
Mather. With respect to these six issues the Funds 
may have acted as a “group” under Section 13(d)(3). 


2. It is understood that all future Section 13(d) 
filings will be made by Vance, Sanders and the Funds 
only in accordance with the new rules under Section 
13(d), which generally provide for annual filings by an 
investment adviser with respect to aggregate holdings 
of the Funds advised by it which exceed the 5% level 
as of December 31 of each year. 


3. Vance, Sanders also has adopted new procedures 
for compliance with the requirements of Section 13(d) 
and other ownership reporting requirements under the 
federal securities laws, including the following: 
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a. Responsibility for identifying Section 
13(d) and other ownership reporting 
questions is specifically vested in the 
Investment Department which initiates all 
portfolio changes and keeps currently 
apprised of the changing capitalizations of 
portfolio companies. 


b. The Investment Department will advise 
in-house counsel in advance whether any 
transaction about to be consummated 
would cause one or more of the Funds’ 
portfolios to exceed the 5% ownership 
test, whether on an individual or aggregate 
complex basis. 


c. The Investment Department will advise 
the Fund treasurer’s office of any Fund 
holdings of 5% or more of an issuer’s 
voting securities for the purpose of 
disclosure in Item 1.02(c) of the Forms 
N-1R prepared by the treasurer’s office. 


These procedures are designed to ensure that Vance, 
Sanders and each of the Funds is complying, and will 
continue to comply, with the applicable ownership 
reporting provisions of Section 13(d) and Item 1.02(c) 
of Form N-1R. Vance, Sanders undertakes to maintain 
them and to adapt them to changing compliance 
needs as circumstances may require. 


Yours truly, 
VANCE, SANDERS & 
COMPANY, INC. 


Eric Pierce 
Senior Vice-President 





VANCE, SANDERS & CO. 
Commissioner Karmel, dissenting 


| object to the publication of negotiated statements 
based upon Section 21(a) of the Securities Exchange 
Act of 1934 (“Exchange Act”) to settle an enforcement 
matter where, as here, no proceeding authorized 
under the securities laws has been instituted by the 
Commission. An elaboration of my views to this effect 
is set forth in my separate statement to the 
Commission’s recent announcement relating. to 
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reports of investigations. 1 In this case the utilization 
of publication under Section 21(a) to terminate this 
investigation was unnecessary and inappropriate 
because the Commission has expressed administra- 
tive authority to sanction the persons involved. 


Vance, Sanders & Company, Inc. (‘‘Vance, Sanders”) 
is a registered investment advisor and accordingly the 
Commission could have instituted this proceeding 
under Section 203(e) of the Investment Advisers Act of 
1940. If appropriate, an action against persons 
affiliated with the funds in the Vance, Sanders 
complex could have been instituted pursuant to 
Section 9(b) of the Investment Company Act of 1940. 
Alternatively, an action against the funds and other 
appropriate persons could have been instituted 
pursuant to Section 15(c)(4) of the Exchange Act. 


The Commission’s policies with respect to the filings 
of Schedule 13G forms by an investment adviser to a 
complex of funds were previously enunciated in a 
release last year.“ Any disciplinary sanctions which 
the Commission believed were appropriate to impose 
for the failure of Vance, Sanders or the funds in the 
Vance, Sanders complex to file Schedule 13D forms 
for issues in which a particular fund acquired more 
than a 5%ownership interest should have been 
imposed in a traditional adjudicatory proceeding. The 
procedure employed here encourages the formation of 
regulatory policy by way of the Commission’s 
prosecutorial powers to the detriment of the 
Commission’s rulemaking and adjudicatory functions. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15747/April 19, 1979 


In the Matter of 
AMSWISS INTERNATIONAL CORP. 
ORDER GRANTING EXEMPTION 


Amswiss International Corp. (‘‘Amswiss’’) has 
requested that the Commission grant it an exemption 





1 Securities Exchange Act Release No. 15664 (march 
21, 1979). See also, my dissent In the Matter of 
Spartek, Inc., Securities Exchange Act Release No. 
15567 (February 14, 1979). 


2Securities Exchange Act Release No. 14692 (April 26, 
1978). 





from one of the requirements of 17 CFR §240.11Ac1-1 
(Rule 11Ac1-1, the “Quote Rule,” under the Securities 
Exchange Act of 1934, the “Act”). Paragraph (b)(1) of 
the Quote Rule requires that every national securities 
association establish and maintain procedures to 
collect, process and make available to vendors third 
market quotations, including size, in equity securities 
as to which last sale information is reported 
(“reported securities”) in the consolidated transaction 
reporting system (“consolidated system”) contem- 
plated by Rule 17a-15 under the Act. Paragraph (c)(1) 
of the Quote Rule requires every “third market maker,” 
as that term is defined in the Quote Rule, to promptly 
communicate to his association, the National 
Association of Securities Dealers, Inc. (“NASD”), 
pursuant to procedures established by the NASD, his 
bids, offers and quotation sizes in reported securities. 
Amswiss, which acts in the capacity of a third market 
maker with respect to certain reported securities, has 
requested an exemption from the requirement 
contained in paragraph (c)(1) with respect to those 
reported securities as to which its trading volume is 
less than 1% of the aggregate trading volume reported 
in the consolidated system. 


Having considered Amswiss’ aggregate share trading 
volume in reported securities, the competitive benefits 
which might now be obtained from the dissemination 
of quotations and the relative costs to Amswiss of 


compliance with paragraph (c)(1) of the Quote Rule, 
the Commission has determined that the grant of the 
exemption is consistent with the public interest, the 


protection of investors and the removal of 
impediments to and perfection of the mechanism of a 
national market system. Accordingly, the Commission 


has determined to grant Amswiss an exemption from. 


the requirement of paragraph (c)(1) of the Quote Rule, 
pursuant to paragraph (d) of the Quote Rule, with 
respect to any reported security as to which Amswiss’ 
trading volume for the most recent calendar quarter in 
that security is less than 1% of aggregate trading 
volume as reported in the consolidated system. The 
exemption is subject to the condition that it shall 
terminate with respect to any reported security as to 
which Amswiss’ trading volume in any subsequent 
calendar quarter is equal to or greater than 1% of 
aggregate trading volume as reported in the 
consolidated system. In that event, the exemption 
shall terminate with respect to that reported security 
one week after the end of that calendar quarter, and 
shall not thereafter be reinstituted with respect to that 
reported security until one week after the concurrence 
of two successive calendar quarters in which 
Amswiss’ trading volume with respect to that reported 
security is less than 1% of aggregate trading volume 
as reported in the consolidated system. The 
exemption in no way relieves Amswiss of its 
obligation to continue to file all reports required to be 
filed by it pursuant to Rule 17a-9 under the Act. The 


exemption is subject to modification or revocation at 
any time if the Commission determines that such 
action is necessary or appropriate in light of progress 
made toward a national market sysetm or otherwise in 
furtherance of the purposes of the Act. 


IT IS THEREFORE ORDERED, that Amswiss be 
granted an exemption from the provisions of 
paragraph (c)(1) of the Quote Rule, pursuant to 
paragraph (d) of the Quote Rule, with respect to any 
reported security as to which Amswiss’ trading 
volume for the most recent calendar quarter in that 
security is less than 1% of aggregate trading volume 
as reported in the consolidated system. The 
exemption relieves Amswiss of its obligation to 
communicate to the NASD its bids, offers and 
quotation sizes with respect to those reported 
securities but does not relieve Amswiss of any other 
obligation under the Quote Rule to which Amswiss 
would be subject in the event Amswiss does 
communicate such quotation information to the 
NASD. The exemption is subject to the condition that 
it shall terminate with respect to any reported security 
as to which Amswiss’ trading volume in any 
subsequent calendar quarter is equal to or greater 
than 1% of aggregate trading volume as reported in 
the consolidated system. In that event, the exemption 
shall terminate with respect to such reported security 
one week after the end of such calendar quarter, and 
shall not thereafter be reinstituted with respect to that 
reported security until one week after the occurrence 
of two successive calendar quarters in which 
Amswiss’ trading volume with respect to that reported 
security is less than 1% of aggregate trading volume 
as reported in the consolidated system. This 
exemption is subject to modification or revocation at 
any time if the Commission determines that such 
action is necessary or appropriate in light of progress 
made toward a national market system or otherwise in 
furtherance of the purposes of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15748/April 19, 1979 


Administrative Proceeding File No. 3-5512 


In the Matter of 
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CHARLES W. ADAMS, JR. 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer proceedings under the 
Securities Exchange Act of 1934 (“Exchange Act”)," 
Respondent Charles W. Adams, Jr. (““Adams’’), 
associated with Samuel B. Franklin & Co., Inc. as a 
registered representative, has submitted an offer of 
settlement, without admitting or denying the 
substantive allegations of the Order for Proceedings, 
which the Commission has determined to accept. 


On the basis of the Order for Proceedings and the 
offer of settlement, the Commission finds that: 


Adams wilfully violated and wilfully aided and abetted 
violations of Section 17(a) of the Securities Act of 
1933 (“Securities Act”) and Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder by means of 
untrue statements of material facts and omissions to 
state material facts necessary in order to make the 
Statements made in light of the circumstances under 
which they were made, not misleading, and engaged 
in transactions, practices and a course of business 
which operated as a fraud and deceit upon the 
purchasers and prospective purchasers of Life 
Resources, Inc., Galaxie National Corporation, Hope 
Bay Mines, Ltd., Interdyne Company and Future 
Communities, Inc. As part of the aforesaid conduct: 


(a) Adams made untrue statements of material facts 
and omitted to state material facts concerning, among 
other things: a prospective rise in the future prices of 
securities; the probability of mergers; and earnings 
predictions. 


(b) Adams recommended the purchase of securities 
without first having made reasonable and diligent 
inquiry into the financial condition of the underlying 
companies. 


It is, therefore, in the public interest to impose the 
sanction specified in the offer of settlement. 


Accordingly, IT IS ORDERED that effective as of the 
date of this Order, Charles W. Adams, Jr., be, and 
hereby is, barred from being associated with any 





1 In the Matter of Samuel B. Franklin & Co., Inc., et 
al., Admin. Proc. File No. 3-5512, instituted on 
August 2, 1978. 


2 The findings herein are not binding upon any other 
respondent named in these proceedings. 
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broker, dealer, municipal securities dealer, investment 
adviser or investment company. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15749/April 19, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common shares (par value $.45) of ASHLAND OIL 
CANADA LIMITED from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15750/April 19, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY MUNICIPAL SECURI- 
TIES RULEMAKING BOARD 


File No. SR-MSRB-79-3 


The Municipal Securities Rulemaking Board (the 
“MSRB”) submitted on April 17, 1979, a proposed rule 
change under Rule 19b-4 to establish a fee schedule 
for the MSRB’s arbitration system. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days 
of the filing of the proposed rule change, the 
Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of April 23, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or to 





institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-MSRB-79-3. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications relating 
to the proposed rule change between the Commission 
and any person, other than those which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market 


Regulation pursuant to delegated authority. 


George A Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21006/April 13, 1979 


In the Matter of 


APPALACHIAN POWER COMPANY 
40 Franklin Road 
Roanoke, Virginia 24009 


(70-6289) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AND PREFERRED STOCK 
AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Appalachian Power 
Company (“Appalachian”), an electric utility subsidi- 
ary of American Electric Power Company, Inc. 


(“AEP”), a registered holding company, has filed with 
this Commission an application-declaration pursuant 
to the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 6(b) and 12(c) of the Act 
and Rules 42 and 50 promulgated thereunder as 
applicable to the proposed transactions. All interested 
persons are referred to the application-declaration, 
which is summarized below, for a complete statement 
concerning the proposed transactions. 


Appalachian proposes to issue and sell at competitive 
bidding up to $70,000,000 aggregate principal amount 
of its first mortgage bonds of one or more new series 
(“Bonds”), each such series having a maturity of not 
less than 5 and not more than 30 years. The interest 
rate (which will be expressed in a multiple of 1/8 of 
1%) and the price to be paid to Appalachian for the 
Bonds (which shall not be less than 99% and shall 
not exceed 102 3/4%) will be determined by 
competitive bidding. None of the Bonds may be 
redeemed within 5 years after issuance if such 
redemption is for the purpose of refunding such Bond 
through the use, directly or indirectly, of borrowed 
funds having an effective interest cost less than the 
effective interest cost of the Bonds. It is proposed 
that Appalachian determine the exact maturity of the 
Bonds at a subsequent date and notify prospective 
bidders of its decision by telegram reasonably in 
advance of, but in any event not less than 72 hours 
prior to, the bidding date. 


Appalachian also proposes to issue and sell at 
competitive bidding up to 1,600,000 shares of a new 
series of its no par cumulative preferred stock 
(“Preferred Stock”) having an involuntary liquidation 
value of $25 per share. The price to be paid to 
Appalachian shall be $25 per share, which shall also 
be the price at which the Preferred Stock shall be 
initially offered to the public. The amount per share to 
be paid by Appalachian as compensation to the 
purchasers and the dividend rate (which shall be a 
multiple of $.01) will be determined by competitive 
bidding. None of the shares of Preferred Stock may be 
redeemed within 5 years after issuance if such 
redemption is for the purpose of refunding such 
stock, directly or indirectly, through the incurring of 
debt or the issuance of stock ranking equally with or 
prior to the Preferred Stock having an effective 
interest cost or an effective dividend cost less than 
the effective dividend cost of the Preferred Stock. The 
terms of the Preferred Stock may also provide for a 
cumulative sinking fund pursuant to which 
Appalachian would retire, at $25 per share, 
commencing no earlier than five years from date of 
issuance, not more than 5% annually of the number 
of shares of initially issued. The terms would also 
provide Appalachian with the non-cumulative option 
on any sinking fund date, commencing no earlier 
than five years from date of issuance, of redeeming at 
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$25 per share an additional like number of shares, 
with the option to credit against any sinking fund 
requirement the shares of Preferred Stock theretofore 
purchased or otherwise acquired by Appalachian. It is 
proposed that Appalachian determine the necessity 
for a sinking fund at a subsegent date and notify 
propsective bidders of its decision not less than 72 
hours before the bidding date. 


It is stated that neither the Bonds nor the Preferred 
Stock will be issued and sold unless Appalachian 
shall have received prior to such sales one or more 
cash capital contributions from AEP aggregating 
$70,000,000. The making of such contributions by 
AEP was authorized by order dated December 29, 1978 
(HCAR No. 20865). The sale of the Bonds and the sale 
of the Preferred Stock are independent transactions, 
the issuance and sale of one not being dependent 
upon the issuance and sale of the other. 


The proceeds from the sale of the Bonds and 
Preferred Stock, together with the cash capital 
contributions from AEP and any other funds available 
to Appalachian, will be used to repay its unsecured 
short-term indebtedness (which aggregated $180,180,- 
000 at March 14, 1979, and is expected to total 
approximately $110,000,000 at the time of sale of the 
Bonds and Preferred Stock) and to reimburse 
Appalachian’s treasury for expenditures incurred in 
connection with its construction program. Appala- 
chian estimates its 1979 construction costs will be 
approximately $315,000,000. 


The Bonds are to be issued pursuant to Appalachian’s 
First Mortgage Indenture, date December 1, 1940, as 
amended and supplemented. The supplemental 
indenture securing the Bonds will, however, not 
include a restriction in the existing indenture on the 
use, aS bondable additions, of property subject to 
prior liens if the aggregate amount of prior liens 
exceed 15% of the total amount of bonds 
authenticated under the first mortgage and it will 
substitute a requirement that annual expenditures for 
repairs, maintenance and replacements, or certain 
adjustments in lieu thereof, will be 2.90% of net 
depreciable property unless a different percentage is 
authorized or approved by this Commission under the 
Act, for the present indenture requirement based on 
15% of base operating revenues, as defined, or 2.25% 
of plant whichever is greater. 


These changes will not be operative as long as bonds 
issued under the prior provisions are outstanding, 
unless the indenture is amended with respect to them 
in the manner prescribed therein. Appalachian may 
seek such amendments at some time in the future and 
would require separate authorization under the Act for 
that purpose. The effect of including the revised terms 
in the new supplemental indenture is to make it 


308/SEC DOCKET 


unnecessary to secure the consent of holders of the 
Bonds to such an amendment. 


It is stated that the substantial increases experienced 
in recent years in the costs of fossil fuel used in 
Appalachian’s fossil fuel electric generating stations, 
and the resulting effect upon Appaplachian’s 
operating revenues, have caused the 15% of base 
revenues formula to produce excessive and unrealistic 
provisions for maintenance. The Commission’s state- 
ment of policy on First Mortgage Bonds did not 
endorse the use of a percentage of revenues test, and 
relies on a formal based on depreciable property. 
Appalachian’s modification is consistent with that 
requirement. 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. It is stated that the State Corporation 
Commission of Virginia, and the Public Service 
Commission of Tennessee have jurisdiction over the 
proposed transactions and that no other state 
commission and no federal commission, other than 
this Commission, has jurisdiction thereover. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 4, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration which he desires to controvert; 
or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant-declarant at 
the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21007/April 13, 1979 


In the Matter of 
THE ROCKY RIVER REALTY COMPANY 
NORTHEAST UTILITIES SERVICE COMPANY 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Berlin, Connecticut 


(70-6276) 


ORDER AUTHORIZING INTRASYSTEM ASSIGNMENT 
OF REAL ESTATE LEASE AND SALE OF LEASEHOLD 
IMPROVEMENTS; INTRASYSTEM SUBLEASE OF 
SUCH REAL ESTATE AND LEASEHOLD IMPROVE- 
MENTS; FINANCING OF PURCHASE OF SUCH 
LEASEHOLD IMPROVEMENTS AND ADDITIONAL 
IMPROVEMENTS BY ASSIGNEE-SUBLESSOR 


The Rocky River Realty Company (“Rocky River”), 
Northeast Utilities Service Company (“NUSCO”) and 
The Hartford Electric Light Company (“HELCO”), each 
a wholly owned subsidiary of Northeast Utilities, a 
registered holding company, have filed a declaration 
and an amendment thereto with this Commission 
pursuant to Sections 6, 7 and 12 of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rule 43 
promulgated thereunder regarding the following 
proposed transactions. 


It is proposed that HELCO will assign a real estate 
lease and sell leasehold improvements to Rocky River, 
that Rocky River will sublease such real estate and 
lease such leasehold improvements to NUSCO and 
that Rocky River will finance the purchase of the 
leasehold improvements and the cost of additonal 
improvements through bank borrowings. 


The land and building situated at 176 Cumberland 
Avenue, Wethersfield, Connecticut, were formerly the 
principal corporate office of HELCO. The premises are 
owned by Connecticut General Life Insurance 
Company (“CG”) and were leased to HELCO in 1954 
under lease expiring in 1986. HELCO has the option to 
extend the lease for three successive ten year periods. 
With the consolidation of the operations of HELCO 
and The Connecticut Light and Power Company, 
HELCO has no further use for the buildings, a portion 
of which have previously been sublet by HELCO to 
NUSCO to house the NUSCO Data Processing 
Department. NUSCO proposes to occupy the entire 
property and requires additional leasehold improve- 
ments to the premises. 


HELCO proposes to exercise the first ten year renewal 
option and then to assign the CG lease to Rocky River 


and to sell to Rocky River the leasehold improvements 
made by HELCO at HELCO’s book value, estimated to 
be $650,000 at the time of the sale. Rocky River will 
sublease the premises to NUSCO under two 
subleases, (a) a net lease of the land and buildings 
covered by the CG lease at the same basic annual rent 
provided for in the CG lease ($239,221.65 until 1986 
and $104,128.75 for the first ten year option period 
expiring June 30, 1996), and (b) a net lease of the 
improvements, trade and office fixtures purchased 
from HELCO together with additional improvements 
to be made by Rocky River at an annual basic rental of 
$130.794.12, which is equal to Rocky River’s amorti- 
zation payments to the bank under the Loan 
Agreement. 


To finance the purchase of the HELCO leasehold 
improvements and the cost of the new improvements, 
Rocky River will enter into a Loan Agreement with 
Connecticut National Bank (“CNB”) whereby CNB will 
loan $1,000,000 at 10-1/4% for a term of 15 years to 
be amortized on a monthly level payment basis and 
evidenced by. Rocky River’s promissory notes 
(“Notes”). As the principal security for the note, 
Rocky River will assign to CNB the lease payments 
due under the improvement lease. As additional 
security Rocky River will execute and deliver to CNB a 
second mortgage on real property owned by Rocky 
River in New Milford, Connecticut. 


It is stated that Rocky River, as a real estate 
subsidiary of Northeast, is the logical company to tak 
over the property and sublease it to NUSCO rather 
than attempt to have NUSCO acquire the CG lease and 
finance the improvements. This proposal also avoids 
having any of the operating subsidiaries of Northeast 
finance the arrangement at a time when long-term 
financing by operating subsidiaries is very limited due 
to their inadequate coverage ratios. 


It is stated that no fees or commissions are to be paid 
or incurred, directly or indirectly, in connection with 
the proposed transactions. Incidental services 
estimated to cost $500 in the case of each of the 
applicants will be performed at cost by NUSCO. 


The Connecticut Division of Public Utility Control has 
authorized the assignment by HELCO of its interests 
under the CG lease and the sale by HELCO of the 
leasehold improvements to Rocky River. It is stated 
that no other state or federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20954), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of facts in the record, it 
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is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appro- 
priate in the public interest and in the interest of 
investors and consumers that said delcaration, as 
amended, be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21008/April 17, 1979 


In the Matter of 


SOUTHERN OHIO COAL COMPANY 
Moundsville, West Virginia 


OHIO POWER COMPANY 
Canton, Ohio 


(70-6215) 


ORDER AUTHORIZING FINANCING FOR COAL 
MINING SUBSIDIARY 


Ohio Power Company (“Ohio Power’), an electric 
utility subsidiary of American Electric Power 
Company, Inc. (‘‘AEP’’), a registered holding 
company, and Southern Ohio Coal Company 
(“SOCO”), a coal mining subsidiary of Ohio Power, 
have filed with this Commission an application- 
declaration and amendments thereto pursuant to 
Sections 6, 7, 12(b), 12(c) and 12(f) of the Public 
Utility Holding Company Act of 1935 (“Act”) and 
Rules 42, 45, 46 and 50 promulgated thereunder 
concerning the following proposed transactions. 


SOCO is engaged exclusively in developing and 
mining coal reserves owned by Ohio Power and in 
supplying coal for use at Ohio Power’s Mitchell Plant 
at Captina, West Virginia and at the General James M. 
Gavin Plant at Cheshire, Ohio, which plant is owned 
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by Ohio Electric Company, a generating subsidiary of 
Ohio Power. Applicants-declarants seek authorization 
for a set of financial transactions involving the 
following: 


(1) SOCO’s borrowing up to $130,000,000 from a 
group of banks from time to time through December 
31, 1980, pursuant to a term loan agreement (“Loan 
Agreement’’) and issuing its promissory notes 
(“Notes”) in connection with such borrowings; 


(2) SOCO’s applying the proceeds from such 
borrowings as follows: 


(a) 52% of such amount to Ohio Power to 
prepay a portion of the promissory note of 
SOCO held by Ohio Power; and 


(b) 48% of such amount to Ohio Power as 
a distribution from capital surplus with 
respect to SOCO’s outstanding shares of 
common stock; and 


(3) Applicants-declarants’ executing various docu- 
ments in connection with the borrowing, including a 
subordination agreement (‘‘Subordination Agree- 
ment”), capital funds agreement (“Capital Funds 
Agreement”) and a letter to the lending banks giving 
assurances as to continued ownership of certain 
assets. 


The banks and the amounts of their proposed 

commitments are as follows: 
Bank Amount 

Citibank 

Chase Manhattan Bank 

Chemical Bank 

Continental Illinois National Bank 

and Trust 
Irving Trust Company 
Manufacturers Hanover Trust Company 


$30,000,000 
20,000,000 
20,000,000 


20,000,000 
20,000,000 
20,000,000 


$130,000,000 


Each borrowing by SOCO under the Loan Agreement 
will be made pro-rata from among the banks in 
proportion to their respective commitment. The Notes 
evidencing such borrowings will mature in install- 
ments from March 31, 1980, through December 31, 
1986, and will provide for installments totalling 15% 
of the principal amount thereof that is unpaid on 
December 31, 1980, in each of the years 1981 through 
1985 and 25% of such principal amount in 1986; such 
annual installments to be paid in equal quarterly 
amounts on March 31, June 30, September 30 and 
December 31 in each year. Interest on the unpaid 





principal balance of the Notes will be payable 
quarterly and at maturity at the rate per annum equal 
to 109% of Citibank’s prime rate for 90-day loans to 
responsible and substantial commercial borrowers. 
Interest after the principal of the Notes shall have 
become due (whether by acceleration or otherwise) 
will be payable at a rate per annum equal to the 
greater of 6% of 2% plus Citibank’s prime rate. Each 
bank shall also receive a commitment fee of 1/2 of 
1% per annum on the daily average unused amount of 
the bank’s commitment, computed from the date of 
the Loan Agreement. 


The Notes will be prepayable, in whole or in part, at 
any time without premium or penalty. The Loan 
Agreement requires prepayment in the event the Coal 
Supply Agreement among SOCO, Ohio Power and 
Ohio Electric to the Capital Funds Agreement (which 
is discussed further below) should either cease to be 
fully enforceable or terminate. The Notes are also 
prepayable in full at the election of the banks upon 
the occurrence of certain events of default specified in 
the Loan Agreement. 


To induce the Banks to enter into the Loan Agree- 
ment, applicants-declarants propose to enter into the 
Subordination Agreement with the banks which will 
provide that so long as any of the Notes remain 
outstanding, all indebtedness and obligations of 
SOCO to Ohio Power, including SOCO’s 9.16% 
promissory notes in the principal amount of 
$142,721 ,664 due April 1, 2008 (the “9.16% Note”), 
shall be subordinate and junior in right of payment to 
all indebtedness of SOCO evidenced by the Notes. 
The Subordinate Agreement would not prevent SOCO 
from paying principal or interest on any indebtedness 
or obligations to Ohio Power as they become due as 
long as SOCO is not in default under the Loan 
Agreement or the Notes, or unless such payments 
would result in such a default. 


The proposed Capital Funds Agreement provides in 
substance that Ohio Power shall supply or cause to 
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be supplied to SOCO such amounts of capital from 
time to time during the term of the Coal Supply 
Agreement as, when added to amounts received by it 
from other sources, will be sufficient to enable SOCO 
to pay when due all of its operating and other 
expenses, including any amount which SOCO may be 
required to pay for interest on all indebtedness (which 
would include the Notes) and on account of stated 
maturities of, and/or all required sinking fund 
payments and other regular amortization requirements 
applicable to such indebtedness (which would include 
the installments of principal on the Notes but not any 
amount applicable to principal which might become 
due in the event of acceleration of maturity of the 
Notes other than installments of principal which 
would have become due but for such acceleration). 
Any capital that Ohio Power may be required to 
supply to SOCO under the Capital Funds Agreement 
shall be furnished in cash in the form of (a) a capital 
contribution with respect to the common stock of 
SOCO and (b) a loan to SOCO evidenced by a 
promissory notes maturing not less than 20 nor more 
than 30 years from the date of issuance and bearing 
interest, payable semiannually, at a rate per annum 
equal to the effective interest cost of the latest series 
of first mortgage bonds issued by Ohio Power prior to 
the date of issuance of such note. The amounts of 
such capital represented by the capital contribution 
and by the loan, respectively, shall be in such 
proportions as at the time may be authorized by this 
Commission (or any successor regulatory authority). 


SOCO proposes to apply 52% of the amount of each 
borrowing from the banks under the Loan Agreement 
to prepay a portion of the principal amount of its 
9.16% Note held by Ohio Power and to pay the 
remaining 48% of such amount as a distribution from 
capital surplus with respect to its outstanding shares 
of common stock, all of which are held by Ohio Power 
Assuming the borrowing of the full $130,000,000, 
the effect on SOCO’s capitalization (excluding current 
liabilities) as of June 30, 1978, would be as follows 
(in millions): 


Pro Forma 
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Adjustments 





Long-Term Debt: 
Note Payable to Ohio Power 
Notes Payable to Banks 


Equity: 
Common Stock, including 
premium 
Other Paid-in Capital 
Retained Earnings 


Total Capitalization 


(67.6) 
130.0 


$ 75.1 
130.0 


$205.1 


$277-7 
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SOCO’s present capitalization was created in 
compliance with this Commission’s order of April 24, 
1978 (HCAR No. 20515 in File No. 70-6090), which 
order approved the conveyance to SOCO of Ohio 
Power's entire investment in coal mining development 
and associated facilities at the Meigs Mines complex 
and the Marinka Mines at the net value of such assets 
on Ohio Power’s books. The consideration of 
approximately $260,200,000 paid by SOCO for such 
assets consisted of the 9.16% Note and cash provided 
by a capital contribution from Ohio Power, in 
proportions calculated to establish a debt-equity 
ratio in SOCO equal to the average debt-equity ratio of 
Oho Power during the period that its investment in the 
assets transferred was made (52% long-term debt and 
48% preferred stock and common equity). 


The April 24, 1978, order also provided that the price 
at which coal is sold by SOCO to AEP system 
companies should not exceed SOCO’s cost, including 
reasonable compensation for necessary capital 
calculated in accordance with a formula prescribed in 
such order. Under the prescribed formula the rates of 
return allowed on the debt and equity component of 
Ohio Power’s initial investment have been calculated 
to be 9.16% and 12.11%, respectively. These two rate 
result in a composite rate of 10.58% after federal 
income tax and 11.51% including a provision for 
federal income taxes at the rate of 13.8% (which is 
the minimum effective rate based upon a 46% tax rate 
and the maximum 70% investment tax credit offset). 


It is stated that by increasing the amount of debt 
capital in SOCO (the interest on which is deductible 
for tax purposes) in relation to the amount of its 
equity capital, it is anticipated that the proposed 
borrowings under the Loan Agreement should, over its 
term, produce a net reduction in the cost of coal 
supplied by SOCO to AEP system companies. During 
periods when the prime rate is below 9.71%, the 
borrowers by SOCO would result in a reduction in the 
cost of coal, regardless of federal income tax effect. 


During periods when the prime rate is 9.71% or above, 
any reduction in the cost of coal would depend on the 
effective tax rate applicable to SOCO. Assuming an 
effective tax rate of 13.8%, the “break-even” prime 
rate under the proposal is 10.56%. 


It is proposed that during months in which the 
average prime rate applicable is in excess of 10.5%, 
SOCO would use a cost of capital component, 
including provision for federal income taxes, of 
11.51%, to be applicable to the total capital of SOCO, 
including term loans outstanding. During months in 
which’ the average prime is 10.5% or less, SOCO 
would use the actual borrowing cost applicable to the 
term loans and a cost of capital, including provision 
for federal income taxes, of 11.51%, applicable to the 


312/SEC DOCKET 


debt and equity capital provided by Ohio Power. It is 
stated that under these conditions the cost of coal 
sold by SOCO would not include costs of capital that 
were in excess of the amounts currently authorized in 
File 70-6090, and, during the periods when the prime 
rate had declined to more normal historical levels, the 
result would be substantial reductions in the effective 
cost of coal. It is further stated that the price of coal 
supplied by SOCO to AEP system companies, 
including Ohio Power, shall not include a cost of 
capital with respect to the total debt (including the 
Notes) and equity of SOCO in excess of the presently 
allowed composite rate of 10.58% after taxes. SOCO 
will not defer, through a memorandum account or 
otherwise, its capital costs in excess of the allowable 
rate of return, or charge such excess costs to the cost 
of coal in any subsequent period. 


In addition to a possible coal price reduction, the 
proposed transactions, through the prepayment of 
part of the 9.16% Note and the payment of a 
distribution of capital surplus on SOCO’s common 
stock, would provide Ohio Power with funds for the 
repayment of short-term debt and for construction 
purposes. The receipt of such funds would reduce 
commensurately Ohio Power's financing requirement 
during a period in which it is anticipated that Ohio 
Power may be restricted in its ability to raise capital 
through the issuance of first mortgage bonds (it 
presently lacks the 2.0 interest coverage required for 
such issuance, a condition expected to continue well 
into 1979) as a result of delays in receiving adequate 
rate increases. Ohio Power states that its estimated 
external financing requirements for 1979 aggregate 
approximately $210,000,000, including $40,000,000 of 
maturing first mortgage bonds. Its present anticipated 
resources for the net $170,000,000 needed consist of a 
possible $40,000,000 sale of preferred stock (which 
will be the subject of a future application to this 
Commission) and a proposed $50,000,000 cash capital 
contribution from AEP, which was authorized by 
Commission order dated December 29, 1978 (HCAR 
No. 20865). 


Applicants-declarants state that they consent to a 
provision to the effect that the borrowings by SOCO 
under the Loan Agreement shall be prepaid on or 
before December 31, 1979, unless such borrowings 
are permitted for a longer period by further 
Commission order. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$7,000, including legal fees of $2,500. The Public 
Utilities Commission of Ohio has authorized the 
proposed transactions. No other state commission 
and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 





Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20802), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective: 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, except 
that the Notes shall be prepaid on or prior to 
December 31, 1979, unless the borrowings are 
permitted for a longer period by further order of this 
Commission, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21009/April 18, 1979 


In the Matter of 


COLUMBIA GAS TRANSMISSION CORPORATION 
Charleston, West Virginia 


(70-6248) 
ORDER AUTHORIZING ACQUISITION BY SUBSIDI- 


ARY COMPANY OF NOTES OF NON-ASSOCIATE 
COMPANY 


Columbia Gas Transmission Corporation (‘Trans- 
mission”), a nonutility subsidiary of Columbia Gas 


System, Inc. (“Columbia”), a registered holding 
company, has filed an application-declaration and 
amendments thereto with this Commission pursuant 
to Sections 9, 10 and 12 of the Public Utility Holding 
Company Act of 1935 (“Act”) regarding the proposed 
transactions. 


The proposed transactions relate to an advance 
payment arrangement between Transmission and 
Mesa Petroleum Company (“Mesa”), an unaffiliated 
corporation, contemplated to supplement the 
Columbia System’s source of natural gas. Trans- 
mission is engaged in the business of producing, 
purchasing, transporting, storing and selling natural 
gas at wholesale, and other activities incident to that 
business. Transmission operates 10,100 miles of 
transmission pipeline in the Columbia System service 
area and sells approximately one-half of its gas to the 
seven affiliated retail gas distribution subsidiaries of 
Columbia, servicing customers in the states of Ohio, 
Maryland, Kentucky, Virginia, West Virginia, New 
York and Pennsylvania. Transmission proposes to 
finance the costs of exploration and development by 
Mesa of certain undivided interests owned by Mesa in 
leases covering South Pass Area Blocks Nos. 57 and 
58 (“Blocks”) located in the offshore area of the Gulf 
of Mexico. Pursuant to a Loan Agreement dated 
November 22, 1978 (“Loan Agreement”), between 
Transmission and Mesa, Transmission proposes to 
make a series of cash loans to Mesa not to exceed 
$17,092,000, commencing in 1979 and continuing 
through 1981, for exploration and development by 
Mesa of these leases. In return for such financing, 
Mesa shall commit to Transmission, and Trans- 
mission shall have the right to elect to purchase all of 
the gas reserves attributable to Mesa’s interest in 
such leases. The proven and probably reserves in the 
Blocks are estimated at 40 billion cubic feet of gas. 


Mesa will deliver to Transmission, at the time of the 
initial loan advance, Mesa’s executed promissory note 
(‘Note’) for the principal sum of $17,092,000. 
Provision is made in the Note for recordation on a 
Schedule of Advances and Payments of Principal of 
successive amounts of Transmission’s loan advances 
to Mesa commencing with the initial loan. The Note 
will be payable on or before January 1, 1989 and will 
bear interest at a rate equal to the annual prime rate of 
interest charged by Continental Illinois National Bank 
and Trust Company of Chicago for loans to its most 
substantial and responsible borrowers in effect from 
time to time during the term of the Note plus one 
percent. It shall be secured by a mortgage covering 
the Blocks and all gas produced therefrom. Under the 
Loan Agreement, which is incorporated by reference 
in the Note, Mesa is obligated to repay Transmission 
the total amount of loan advances, plus interest, for 
each Block which becames productive, in five equal 
annual installments starting one year after initial 
delivery of gas has commenced from such Blocks. If it 
is determined that gas cannot be produced in 
commercial quantities from a Block, then Mesa is to 
repay the advances, plus interest, for such Block in 
five equal annual installments commencing one year 
after such determination. 
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The Loan Agreement provides that at such time as 
Mesa considers the gas reserves developed from the 
leases are sufficient to warrant production and sales, 
Transmission shall have the right to elect to purchase 
all the gas attributable to Mesa’s interest in the 
Blocks. If it so elects, such purchases would be made 
pursuant to a gas contract to be entered into which 
would contain substantially the same terms as the 
Gas Purchase and Sales Agreement filed as an exhibit 
to the filing. Transmission would be obligated to 
either take or pay for such gas in accordance with the 
terms set forth in that Agreement. The Loan 
Agreement provides that the contract price for such 
gas shall be the greatest of either (a) an_ initial 
contract price and escalations thereto which would be 
negotiated at the appropriate time or in the event such 
price is not agreed to within a specific period of time, 
such initial price as is arrived at by a_ specified 
procedure, or (b) the highest price then being filed by 
producers with the Federal Energy Regulatory 
Commission (‘‘FERC’’) or other governmental 
authority having jurisdiction for gas sold in interstate 
commerce in the Southern Louisiana and Offshore 
Area or Texas Gulf Coast Area under conventional 
certificates, or (c) $2.25 per Mcf but in no event less 
than the highest price allowed by FERC, Congress or 
any other successor agency having jurisdiction prior 
to the time of price deregulation. 


Transmission currently anticipates that it will obtain 
the monies required for its loan advances to Mesa in 
1979 from internal funds generated from Trans- 
mission’s operations. If, however, Transmission must 
secure such loans from Columbia, it will meet this 
requirement, as well as those for 1980 and 1981, by 
including provisions for the years involved in the 
annual financing programs filed by Columbia and its 
subsidiaries with the Commission. The overall cost of 
equity and debt capital for Transmission is 9.94%. 


The State of Louisiana is the Lessor under Mesa’s 
lease covering the Blocks. That lease contains a rider 
which restricts the sale of the gas from the Blocks to 
the intrastate market if such a market is available 
within a reasonable period of time. It further provides 
that the State of Louisiana, through its authorized 
board, commission or authority, may waive such 
restriction upon the presentation of reasonable 
justification for selling such gas to an_ interstate 
market. The Loan Agreement and the transactions 
comtemplated thereunder are subject to Mesa 
obtaining such waiver for the full term of the lease. 
The Loan Agreement provides that in the event of the 
State of Louisiana has not approved such waiver by 
July 1, 1979, either Mesa or Transmission shall have 
the right to terminate the Loan Agreement and all 
transactions contemplated thereunder. No state or 
federal commission, except this Commission, has 
jurisdiction over Transmission’s advances to Mesa 
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and over Transmission’s acquisition of the Note from 
Mesa. It is requested that authorization be granted to 
file certificates of notification under Rule 24 on a 
quarterly basis. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20971), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and Rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective, subject to Mesa 
obtaining a waiver for the full term of the lease from 
the State of Louisiana of the rider to the lease 
restricting the sale of gas from the Blocks to the 
intrastate market and to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the time for filing the certification there- 
under with respect to the proposed transactions is 
extended as requested so as to allow filing on a 
quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21010/April 18, 1979 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6278) 
ORDER AUTHORIZING ISSUANCE AND SALE OF 


FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


Louisiana Power & Light Company (“Louisiana”), an 
electric utility subsidiary of Middle South Utilities, 





Inc., a registered holding company, has filed a 
declaration and amendments thereto with this 
Commission pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (‘‘Act”) 
and Rule 50 promulgated thereunder regarding the 
following proposed transaction. 


Louisiana proposes to issue and sell at competitive 
bidding up to $60,000,000 principal amount of its first 
mortgage bonds of a new series having a term of not 
less than five years nor more than thirty years. 
Louisiana will determine, and give notice of, the 
maturity date of the bonds not later than 11:00 a.m. 
on the third business day preceding the day fixed for 
the presentation of bids. The interest rate of the 
bonds (which will be a multiple of 1/8th of 1%) and 
the price, exclusive of accrued interest, to be paid to 
Louisiana for the bonds (which will be not less than 
98% nor more than 101-3/4% of the principal amount 
thereof) will be determined by competitive bidding. 
The bonds will be issued under Louisiana’s Mortgage 
and Deed of Trust, dated as of April 1, 1944, to The 
Chase Manhattan Bank (National Association), 
Trustee, as heretofore supplemented by various 
indentures and as it is to be further supplemented by 
a Twenty-sixth Supplemental Indenture to be dated as 
of the first day of the calendar month in which the 
bonds are issued. The Twenty-sixth Supplemental 
Indenture will include a prohibition, for a period of not 
more than five years, against refunding the bonds, 
directly or indirectly, with funds borrowed at a lower 
effective interest cost. 


Louisiana will use the net proceeds derived from the 
sale of the bonds to pay, in part, short-term 
borrowings estimated to total $90,000,000 at the time 
the proceeds are received, to finance, in part, 
Louisiana’s construction program, and for other 
corporate purposes. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20957), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 


as amended, be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rules 24 and 50 promulgated 
under the Act. 


For the Commmission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10660/April 16, 1979 


In the Matter of 


AMERICAN VARIABLE ANNUITY LIFE ASSURANCE 
COMPANY 


and 


AMERICAN VAIRABLE ANNUITY LIFE ASSURANCE 
COMPANY SEPARATE ACCOUNT D AND E 

440 Lincoln Street 

Worcerter, MA 01605 


(812-4439) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
FOR AN ORDER APPROVING A CERTAIN OFFER OF 
EXCHANGE 


American Variable Annuity Life Assurance Company 
(the “Company”), a Delaware stock life insurance 
company and American Variable Annuity Life 
Assurance Company Separate Accounts D and E 
separate accounts of the Company registered 
collectively as a unit investment trust under the 
Investment Company Act of 1940 (the “Act”), filed an 
application on February 26, 1979 for an order of the 
Commission pursuant to Section 11 of the Act, 
approving a certain offer of exchange. 


On March 21, 1979, a notice (Investment Company Act 
Release No. 10631) was issued of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
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request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested approval is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 


intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act, 
that the proposed exchange offer be approved. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10661/April 17, 1979 


In the Matter of 


ENERVEST, INC. 

Suite 269, Woodside Plaza | 
South Syracuse Circle 
Englewood, Colorado 80110 


(811-2793) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


Enervest, Inc. (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as a 
diversified, closed-end, management investment 
company, and licensed as a small business 
investment company under the Small Business 
Investment Act of 1958, filed an application on 
December 29, 1978, for an order of the Commission, 
pursuant to Section 8(f) of the Act, declaring that 
Applicant has ceased to be an investment company as 
defined by the Act. 


On March 20, 1979, a notice (Investment Company Act 
Release No. 10632) was issued of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
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of course unless a hearing should be ordered. No 
request for hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company as 
defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration under the Act of Enervest, Inc. 
shall forthwith cease to be in effect. 


’ 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10662/April 17, 1979 


In the Matter of 


SCUDDER MANAGED RESERVES, INC. 
175 Federal Street 
Boston, Massachusetts 02110 


(812-3665) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 10(b)(2) OF THE ACT. 


Scudder Managed Reserves, Inc. (‘‘Applicant’’), 
registered under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, filed an application on July 3, 
1974, and amendments thereto on December 27, 1977, 
and December 18, 1978, for an order pursuant to 
Section 6(c) of the Act, exempting Applicant from the 
provisions of Section 10(b)(2) of the Act, to permit all 
but one of its directors to be interested persons of its 
principal underwriter, Scudder Fund Distributors, Inc. 


On March 20, 1979, a notice was issued (Investment 
Company Act Release No. 10640) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course a hearing should be ordered. No request for 
a hearing has been filed, and the Commission has not 
ordered a hearing. 





The matter has been considered, and it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 10(b)(2) of the Act, to the extent requested 
be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10663/April 17, 1979 


In the Matter of 


SELECTED MONEY MARKET FUND, INC. 
111West Washington Street 
Chicago, Illinois 60602 


(812-4431) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
RULES 2a-4 AND 22c-1 UNDER THE ACT. 


On March 22, 1979, a notice was issued (Investment 
Company Act Release No. 10639) of an application 
filed on February 8, 1979, and amended on March 14, 
1979, by Selected Money Market Fund, Inc. 
(“Applicant”), an open-end, diversified, management 
investment company registered under the Investment 
Company Act of 1940 (‘“‘Act’’), for an order pursuant to 
Section 6(c) of the Act exempting Applicant from the 
provisions of Rules 2a-4 and 22c-1 under the Act, to 
the extent necessary to permit Applicant to compute 
its price per share, for the purpose of effecting sales, 
redemptions and repurchases of its shares, to the 
nearest one cent on a share value of one dollar. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Rules 2a-4 and 22c-1 under the Act, to the extent 
requested, be and hereby is, granted, effective 
forthwith, subject to the following conditions to 
which Applicant has consented: 


1. Applicant’s board of directors, in supervising 
Applicant’s operations and delegating special 
responsibilities involving portfolio management to 
Applicant’s investment adviser, undertakes—as a 
particular responsibility within its overall duty of care 
owed to the shareholders of Applicant—to assure to 
the extent reasonably practicable, taking into account 
current market conditions affecting Applicant’s 
investment objectives, that Applicant’s price per share 
as computed for the purpose of sales and 
redemptions, rounded to the nearest cent, will not 
deviate from one dollar. 


2. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of main- 
taining a stable price per share. Applicant will not 
purchase a portfolio security with a remaining 
maturity of greater than one year, nor will it maintain 
a dollar-weighted average portfolio maturity in excess 
of 120 days. 


3. Applicant will limit its purchases of portfolio 
instruments to the following: 


A. Obligations issued or guaranteed by 
the United States Government or its 
agencies or instrumentalities. 


B. Domestic bank and savings and loan 
association certificates of deposit and 
bankers’ acceptances of issuers which 
have total assets of at least one billion 
dollars ($1,000,000,000) and which are 
subject to regulation by the United States 
Government or any agency thereof. 


C. Repurchase agreements with respect 
to which the underlying securities are 
issued or guaranteed by the United States 
Government or its agencies or instrumen- 


talities, limited to transactions with 
financial institutions believed by Appli- 
cant’s adviser to present minimum credit 
risks. 


SEC DOCKET/317 





D. Commercial paper of domestic issu- 
ers, rate A1 or A2 by Standard & Poor’s 
Corporation or Prime 1 or Prime 2 by 
Moody’s Investors Service, Inc., or issued 
by companies having an outstanding 
unsecured debt issue rated AA or better by 
Standard & Poor’s Corporation or Aa or 
better by Moody’s Investors Service, Inc. 


E. Other non-convertible debt securities 
of domestic issuers rated A or better by 
Standard & Poor’s Corporation or Moody’s 
Investors Service, Inc. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10664/April 17, 1979 


In the Matter of 


READY RESERVES TRUST 
100 Federal Street 
Boston, Massachusetts 02110 


(812-4433) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
RULES 2a-4 AND 22c-1 UNDER THE ACT 


On March 22, 1979, a notice was issued (Investment 
Company Act Release No. 10638) of an application 
filed on February 12, 1979, and amended on March 14, 
1979, by Ready Reserves Trust (“Applicant”), an 
open-end, diversified, management investment com- 
pany registered under the Investment Company Act of 
1940 (“Act”), for an order pursuant to Section 6(c) of 
the Act exempting Applicant from the provisions of 
Rules 2a-4 and 22c-1 under the Act, to the extent 
necessary to permit Applicant to compute its price per 
share, for the purposes of effecting sales, 
redemptions and repurchases of its shares, to the 
nearest one cent on a share value of one dollar. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
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has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Rules 2a-4 and 22c-1 under the Act, to the extent 
requested, be and hereby is, granted, effective forth- 
with, subject to the following conditions to which 
Applicant has consented: 


1. Applicant’s Trustees, in supervising Applicant’s 
operations and delegating special responsibilities 
involving portfolio management to Applicant’s 
investment adviser, undertake—as a particular 
responsibility within their overall duty of care owed to 
Applicant’s shareholders—to assure to the extent 
reasonably practicable, taking into account current 
market conditions affecting Applicant’s investment 
objectives, that Applicant’s price per share as 
computed for the purpose of distribution, redemption 
and repurchase, rounded to the nearest cent, will not 
deviate from one dollar. 


2. Applicant will limit the type of investments in 
which it may invest to the following: 


A. Obligations issued or guaranteed by 
the United States or by any agency or 
instrumentality of the United States; 


B. Obligations of banks (including certifi- 
cates of deposit and bankers’ acceptances) 
having at least $1,000,000,000 in deposits 
as of their most recently published 
financial statements; 


C. Commercial paper, including master 
notes, which at the date of investment is 
rated within the two highest grades by 
Standard & Poor’s Corporation (A-1 or A-2), 
by Moody’s Investor’s Service (P-1 or P-2), 
or by Fitch’s Investor’s Service (F-1 or F-2) 
or, if not rated, is issued by a company 
which at the date of investment has an 
outstanding issue rated A or better by 
Standard & Poor’s or Moody’s; 


D. Corporate obligations which at the 
date of investment are rated A or better by 
Standard & Poor’s or Moody’s; and 





E. Repurchase agreements (agreements 
under which the seller agrees at the time of 
sale of a security to repurchase the security 
at an agreed time and price) for any 
security (but regardless of its maturity) in 
which Applicant is permitted to invest; 
provided that such agreements are limited 
to transactions with financial institutions 
believed by Applicant’s investment adviser 
to present minimal credit risks. 


3. Applicant will limit the maturities of its 
investments as follows: investment will be made only 
in instruments having a maturity of one year or less 
(although obligations subject to repurchase agree- 
ments may have a maturity in excess of one year) and 
the average maturity of all instruments (on a dollar- 
weighted basis) and will be maintained at 120 days or 
less. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10665/April 18, 1979 


In the Matter of 


TWO TRUSTS TO BE ESTABLISHED PURSUANT TO 
THE COASTAL STATES—LO-VACA SETTLEMENT 
PLAN 


MERCANTILE NATIONAL BANK AT DALLAS, 
TRUSTEE 

Main at Ervay 

Dallas, Texas 75222 


(812-4428) 


ORDER PURSUANT TO SECTIONS 6(c) AND 6(e) OF 
THE ACT EXEMPTING TWO PROPOSED TRUSTS 
FROM ALL PROVISIONS OF THE ACT OTHER THAN 
SECTIONS 9, 17, 36 AND 37 AND THE RULES AND 
REGULATIONS THEREUNDER 


Mercantile National Bank at Dallas (‘Applicant’), the 
trustee of an irrevocable securities trust (“Securities 
Trust”) and an irrevocable gas search trust (“Gas 
Trust”) which are proposed to be established as a 
settlement of certain legal claims against Coastal 


States Gas Corporation and certain of its affiliated 
companies, filed an application on February 1, 1979, 
and an amendment thereto on March 15, 1979, 
pursuant to Sections 6(c) and 6(e) of the Investment 
Company Act of 1940 (“Act”) for an order exempting 
the Securities Trust and Gas Trust from all provisions 
of the Act and the rules and regulations thereunder, 
other than Sections 9, 17, 36 and 37 to the extent set 
forth in the application. 


On March 21, 1979, a notice (Investment Company Act 
Release No. 10633) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT |S ORDERED, pursuant to Sections 6(c) and 6(e) of 
the Act, that the application for exemption from all 
the provisions of the Act and the rules and regulations 
thereunder, other than Sections 9, 17, 36 and 37 to the 
extent set forth in the application, be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10666/April 18, 1979 


Securities Trading Practices Of Registered Investment 
Companies 


AGENCY: Securities and Exchange Commission. 
ACTION: General Statement of Policy. 

SUMMARY: The Securities and Exchange Commis- 
sion announces a general statement of policy with 


regard to the economic effects and legal implications 
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under the Investment Company Act of 1940 of reverse 
repurchase agreements, firm commitment agree- 
ments, and standby commitment agreements entered 
into by registered investment companies. Further, 
the Commission announces the views of the Division 
of Investment Management regarding repurchase 
agreements entered into by registered investment 
companies with broker/dealers. 


EFFECTIVE DATE: April 18, 1979 
FOR FURTHER INFORMATION CONTACT: 


Joseph D. Carney, Esq. (202) 755-1753 
Richard G. Partrich, Esq. (202) 376-8048 


Division of Investment Management 
Securities and Exchange Commission, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: 


The Securities and Exchange Commission (“Commis- 
sion”) today announced a general statement of policy 
under the Investment Company Act of 1940 [15 U.S.C. 
80a et seq.] (‘““Act) regarding the effect on the capital 
structure of registered investment companies of 
certain securities trading practices known as the 
reverse repurchase agreement, the firm commitment 
agreement, and the standby commitment agreement. 
Such practices may involve the issuance by the 
investment company of a senior security subject to 
the prohibitions and asset coverage requirements of 
Section 18 of the Act [15 U.S.C. 80a-18]. The board of 
directors of each registered investment company 
should review present securities trading practices to 
determine if the investment company is involved in 
any of the practices under discussion, or in similar 
trading practices with comparable effects on the 
capital structure of the investment company. Directors 
of investment companies, in the exercise of their 
general fiduciary obligations under the Act, should 
consider whether the investment company has 
appropriately segregated assets in a manner which 
would satisfy the legislative purposes of Section 18 of 
the Act. If an investment company is involved in such 
securities trading practices, the directors should 
review the adequacy of the investment company’s 
disclosure of its participation therein, and the risks of 
loss to the investment company and its shareholders 
which may result from such securities trading 
practices. Directors should review also the adequacy 
of their valuation of, and accounting for, such trans- 
actions. Directors should further determine whether 
such trading practices, because of their inherent risk, 
are consistent with the policies of the investment 
company as recited in its registration statement, or 
cause its name to be deceptive or misleading. 
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In addition, the Commission is publishing the views 
of its Division of Investment Management (“Divi- 
sion”), which has reconsidered its prior position that, 
pursuant to Section 12(d)(3) of the Act [15 U.S.C. 
80a-12(d)(3)], an investment company may be 
prohibited from entering into a repurchase agreement 
with a broker/dealer. Under certain circumstances, 
the Division has determined not to recommend to the 
Commission that action be taken under Section 
12(d)(3) of the Act against investment companies 
which engage in repurchase agreements with broker/ 
dealers. 


Although the general statement of policy discusses 
securities trading practices of open-end investment 
companies and uses specific types of U.S. govern- 
ment guaranteed securities as examples, it is 
intended to address the use by all registered 
investment companies of similar trading practices 
involving all types of securities. 


Background 


Section 18(f)(1) of the Act [15 U.S.C. 80a-18(f)(1)] 
provides, in part, that it shall be unlawful for any 
registered open-end investment company (“invest- 
ment company”) to issue any class of senior security 
or to sell any senior security of which it is the issuer, 
except that the investment company shall be 
permitted to borrow from any bank, provided that 
immediately after any such borrowing there shall be 
an asset coverage of at least 300 per centum for all 
borrowings of the investment company as computed 
under Section 18(h) of the Act [15 U.S.C. 80a-18(h)]. 
Section 18(g) of the Act [15 U.S.C. 80a-18(g)] defines 
“senior security” to mean, in part, “any bond, 
debenture, note or similar obligation or instrument 
constituting a security and evidencing indebtedness.” 
Section 2(a)(36) of the Act [15 U.S.C. 80a-2(a)(36)] 
defines “security” to mean, in part, “any note, stock, 
treasury stock, debenture, evidence of indebted- 
ness, ... or, in general, any interest or instrument 
commonly known as a ‘security.”” 


In this statement of policy, the Commission is 
expressing its views only with regard to those 
securities trading practices under discussion in view 
of the unique legislative purposes and policies under- 
lying Section 18 of the Act, and not generally with 
respect to the definition of security or to particular 
types of securities within that definition. However, if 
an investment company were to issue a security which 
affected its capital structure in a manner analogous to 
the agreements discussed herein, and barring other 
material differences, the Commission believes it 
would view that transaction from a similar analytical 
posture. Nonetheless, this general statement of policy 





with respect to Section 18 of the Act should not be 
read as stating any opinion as to whether the 
securities trading practices under discussion would 
constitute the issuance of securities for purposes of 
the Securities Act of 1933 [15 U.S.C. 77a, et seq.], the 
Securities Exchange Act of 1934 [15 U.S.C. 78a, et 
seq.], or the other federal securities laws. 


Areas of Concern 


The Commission has become aware of certain 
securities trading practices engaged in by investment 
companies which raise serious questions as to 
whether such practices involve the issuance of senior 
securities by the investment companies and, thus, are 
either prohibited by, or subject to the asset coverage 
requirement of, Section 18(f)(1).! 


The securities trading practices which concern the 
Commission are generally known as the reverse 
repurchase agreement, the firm commitment agree- 
ment, and the standby commitment agreement. Often, 
the underlying securities involved in these agreements 
are guaranteed as to payment of principal and interest 
by the U.S. government, its agencies, or federally 
sponsored quasi-public corporations, e.g., modified 
pass through securities guaranteed by the Govern- 
ment National Mortgage Association (“Ginnie Maes”). 
In the following discussion of these transactions, 
reference to “Ginnie Maes” is made only to serve as 
an example of the underlying security, and such 
reference should not be construed as delimiting this 
statement. Rather, this release is intended to 
illustrate the Commission’s concern with the possible 
economic effects and legal implications of the 
securities trading practices herein discussed, regard- 
less of whether the underlying securities are U.S. 
government obligations, government agency obliga- 
tions, or other types of securities. Furthermore, 
because such types of securities trading practices are 
subject to innumerable variations, this release is 
intended to address generally the possible economic 
effects and legal implications of all comparable 


trading practices which may affect the capital 
structure of investment companies in a manner 
analogous to the securities trading practices 
specifically discussed herein. 


REVERSE REPURCHASE AGREEMENTS 


In a typcial investment company reverse repurchase 
agreement,“ an investment company is the record 
owner of a Ginnie Mae. The investment company 
transfers possession of the Ginnie Mae to another 
party (often a broker/dealer or a bank) in return for a 
percentage of the value of the Ginnie Mae, usually 
90-97% of its market value (“proceeds”), but retains 
record ownership and the right to receive interest and 
principal payments on the Ginnie Mae. At an agreed 
upon future date, the investment company repur- 
chases the Ginnie Mae so transferred by remitting the 
proceeds plus interest. In a “continuing contract” 
agreement, there is no agreed upon repurchase date; 
during its existence, the agreement is treated as if it 
were reestablished each day. When the agreement 
takes such form, interest payments are calculated 
daily and often are based on the prevailing overnight 
repurchase rate. The flexible maturities of the agree- 
ments, as short as one business day or as long as 
desired by the parties, make them attractive 
investment and borrowing tools for both parties to the 
transaction. 


The Commission believes that, in economic reality, 
the reverse repurchase transaction is a loan to an 
investment company by the other party, collateralized 
by the security, because all of the incidents of owner- 
ship of the security are retained by the investment 
company. Furthermore, even if the form of the trans- 
action were altered to reflect more closely an actual 
sale and repurchase of a Ginnie Mae instead of a 
transfer of a security in conjunction with a loan, the 
proceeds of the initial sale would still be considered 
to be a borrowing by the investment company under 
Section 2(a)(23) of the Act [15 U.S.C. 80a-2(a)(23)], 





'This release Suggests an analysis of and some 
limitations upon certain securities trading practices of 
open-end investment companies. These practices may 
have similar effects on closed-end investment 
companies, which also are subject to restrictions on 
their capital structures under Section 18. For example, 
Section 18(a) of the Act [15 U.S.C. 80a-18(a)] makes it 
unlawful for a closed-end investment company to 
issue senior securities unless asset coverage and 
other requirements are met. Therefore, as the 
circumstances require, the analysis and recommenda- 
tions contained in this release are addressed also to 
directors of closed-end investment companies. 


2As the terms are used herein, in a reverse repurchase 
agreement, the investment company borrows money; 
in a repurchase agreement, the investment company 
lends money. In the marketplace, various terms are 
used to describe reverse repurchase and repurchase 
agreements, including “reverse repo,” “repo” and “buy 
back.” 


3This percentage is subject to negotiations and can 
exceed 100%. Because, however, the proceeds 
typically are less than the current market value of the 
security, the latter overcollateralizes the loan, giving 
the lender added protection in the event of default. 
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which defines “lend” to include ‘a purchase coupled 
with an agreement by the vendor to repurchase” and 
defines “borrow” to include ‘a sale coupled with a 
similar agreement.” 


Investment companies may choose to engage in 
reverse repurchase agreements for two reasons. First, 
reverse repurchase agreements could be used to 
finance the purchase of interest bearing securities, 
allowing the investment company to derive income 
from the interest rate differential between the cost of 
borrowing and the return on the security purchased 
with the proceeds. For example, an investment 
company would purchase a Ginnie Mae. On settle- 
ment date, it would enter into a reverse repurchase 
agreement with the seller of the Ginnie Mae, and use 
the proceeds obtained from the reverse repurchase 
agreement to reduce the amount owed on the 
purchase. The investment company could thereby 
complete the purchase of the security by investing 
cash amounting to only 3-10% (typically) of the value 
of the security. The investment company’s objective 
would be, then, to realize net income on the 
differential between the yield it would receive from the 
Ginnie Mae and the interest it would pay for the use of 
the proceeds. 


Second, an investment company could enter into a 
reverse repurchase agreement with a Ginnie Mae it 
already owns. By so doing, it would obtain additional 
cash to invest in other securities. In such a case, the 
investment company’s objective would be, then, to 
obtain funds to pursue additional investment 
opportunities whose yield would exceed the carrying 
cost of the proceeds of the reverse repurchase 
agreement. 


In each of the above circumstances, the reverse 
repurchase agreement entered into by the investment 
company constitutes a borrowing by the investment 
company and, concurrently, may involve the issuance 
by it of an evidence of indebtedness. Section 2(a)(36) 
of the Act defines “security” to include any “evidence 
of indebtedness”. Thus, an investment company 
which enters into a reverse repurchase agreement may 
be involved in the issuance of a security which, in 
turn, may be a senior security as defined in Section 
18(g) of the Act. This view is further supported by 
Section 18(f)(1) which, by implication, treats all 
borrowings as senior securities. Section 18(f)(1) of the 
Act prohibits such borrowings unless entered into 
with banks and only if there is 300% asset coverage 
on all borrowings of the investment company. 


The legislative history of the Act indicates that 
Congress intended Section 18, inter alia, to limit 
increases in the speculative character of junior 
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securities issued by investment companies.4 Lever- 
aging? of an investment company’s portfolio through 
the issuance of senior securities and through 
borrowing magnifies the potential for gain or loss on 
monies invested and, therefore, results in an increase 
in the speculative character of the investment 
company’s outstanding securities. Leveraging without 
any significant limitation was identified by the staff of 
the Investment Trust Study of 1939 and by the 
investment company industry as one of the major 
abuses of investment companies prior to the passage 
of the Act by Congress.° Absent regulation under 
Section 18 of the Act, an investment company 
potentially could pyramid leveragings by entering into 
reverse repurchase agreements using securities 
purchased with the proceeds of earlier reverse repur- 
chase agreements.” Pyramiding through the reverse 





4See memorandum entitled “Provisions of the 
Proposed Bill Relating to Capital Structure (Sections 
18, 19(b) and 21(c)),” introduced by L.M.C. Smith 
(Associate Counsel, Investment Trust Study, Securi- 
ties and Exchange Commission), Hearings on S. 3580 
before a Subcommittee of the Senate Committee on 
Banking and Currency, 76th Congress, 3rd Sess. at 
1025 (1940) (hereinafter cited as “Senate Hearings”). 


SLeverage exists when an investor achieves the right 
to a return on a capital base that exceeds the 
investment which he has personally contributed to the 
entity or instrument achieving a return. See Senate 
Hearings at 240. Through a reverse repurchase 
agreement, an investment company can achieve a 
return on a very large capital base relative to its cash 
contribution. Therefore, the reverse repurchase 
agreement is a highly leveraged transaction. 


6“The conclusion to be drawn from the operation of 
the principle of leverage and from these statistics is 
that the common stock of leverage investment 
companies is so fraught with danger to the investor 
and so hazardous a commodity that it is definitely in- 
appropriate as an offering of a public investment 
institution, especially upon consideration of the sales 
emphasis of investment companies upon the savings 
and investment character of the securities of such 
companies.” Senate Hearings at 1029. 


7Leverage through reverse repurchase agreements 
creates the risk of magnified capital losses which 
occur when losses affect an asset base, enlarged by 


borrowing, that exceeds the equity base of the 
investment company. Pyramiding of reverse repur- 
chase agreements requires the investment company to 
seek investments which can produce income 
sufficient to cover fixed interest charges on the 
proceeds. This situation may result in unusual 





repurchase technique can substantially magnify the 
risk of investing in, or holding shares of, the 
investment company; while net assets remain the 
same, total risk to investors increases commensurate 
with the increase in gross assets. 


It appears that, if investment company participation in 
reverse repurchase agreements is not subject to 
limitation, one of the important policies underlying 
Section 18 would be rendered substantially nugatory. 
Directors of investment companies should consider 
the Congressional purpose behind Section 18 and, 
additionally, the Congressional concerns articulated 
in Sections 1(b)(3), 1(b)(7), and 1(b)(8) of the Act [15 
U.S.C. 80a-1(b)(3), 1(b)(7), 1(b)(8)] in considering 
whether the securities trading practices of the invest- 
ment company involved, including reverse repurchase 
agreements, constitute the issuance of senior 
securities by the investment company8, Directors 
should consider also whether the investment company 
engages in similar securities trading practices, not 
specifically the subject of this release, which have 
comparable leveraging effects on the capital structure 
of the investment company. 


Exclusion for Temporary Borrowing 
Section 18(g) of the Act provides an exclusion from 


the definition of “senior security” for certain privately 
arranged loans for temporary purposes. The section 





pressure on investment company management to find 
investments with sufficient yield without regard to 
their quality or suitability for the investment company. 
This same pressure existed where multiple layers of 
preferred stock were issued by investment companies 
prior to the passage of the Act. See Senate Hearings 
at 1038. 


8Sections1 (b)(3), 1(b)(7), and 1(b)(8) of the Act declare, 
in part, that the national publicinterest and the interest of 
investors are adversely affected: when investment 
companies fail to protect the preferences and 
privileges of the holders of their outstanding 
securities; when investment companies, by excessive 
borrowing and the issuance of excessive amounts of 
senior securities, increase unduly the speculative 
character of their junior securities; and when 
investment companies operate without adequate 
assets or reserves. 


YSection 18(g) provides, in part, that senior security 
“when used in this section 18 [shall not] include any 
such promissory note or other evidence of 
indebtedness in any case where such a loan is for 
temporary purposes only and in amount not exceeding 
5 per centum of the value of the total assets of the 


states that loans repaid within sixty days shall be 
presumed to have been made for temporary purposes 
if not extended or renewed. Although neither 
“extension” nor “renewal” is defined in the Act, the 
Commission believes that an extension or renewal 
would include any substantially similar temporary 
loan entered into within sixty days of the previous 
temporary loan, whether or not both loans were made 
with the same lender. Thus, both loans might fall 
outside that exclusion from the definition of senior 
security. Reverse repurchase agreements could be 
designed to appear to fall within the exclusion from 
the definition of senior security for temporary loans 
created for less than sixty days. Such agreements 
could then be “rolled-over,” perhaps indefinitely, with 
such short-term borrowings being entered into, closed 
out, and later re-entered. If substantially similar 
“temporary loans” were being “rolled-over” in any 
manner for a total period of sixty days or more, the 
later loans would be treated as renewals of the earlier 
loan and, thus, all would fall outside the exclusion for 
“temporary loans.” 


The Commission recommends that each investment 
company board of directors review its present 
securities trading practices to determine if the invest- 
ment company is involved in the practices under 
discussion, or in other trading practices with 
comparable effects on the capital structure of the 
investment company. 


FIRM COMMITMENT AGREEMENTS 


The firm commitment agreement!0 is a buy order for 
delayed delivery!! in which an investment company 





issuer at the time when the loan is made. A loan shall 
be presumed to be for temporary purposes if it is 
repaid within sixty days and is not extended or 
renewed; otherwise it shall be presumed not to be for 
temporary purposes. Any such presumption may be 
rebutted by evidence.” 


10The firm commitment is known by other names 
such as a “forward contract,” a “when-issued 
security,” a “mandatory,” or, if delivery is called for 
within 30 days, an “immediate.” 


11The Commission recognizes that, for example, in 
the ordinary purchase of equity securities there is 
often a delay of a few days between the purchase of 
the security, and clearance and settlement. This 
general statement of policy respecting Section 18 of 
the Act is not intended to address arragements 
involving the purchase of equity securities where the 
delay in delivery involves, for example, only the brief 


SEC DOCKET/323 





agrees to purchase a Ginnie Mae from a seller (usually 
a broker/dealer) at a future date, stated price, and 
fixed yield.12 The agreement binds the seller as to 
delivery and binds the investment company as to 
acceptance. Agreements frequently permit substitu- 
tion of a different Ginnie Mae with a stated yield 
different from the contract rate, so long as there is an 
appropriate adjustment to the purchase price that 
results in a yield to expected maturity equal to the 
yield originally committed. In general, no fee is 
required to be paid at the time of entering into Ginnie 
Mae firm commitment agreements. 


The value of fixed yield Ginnie Maes to be delivered in 
the future will fluctuate as interest rates vary. Because 
of the effect that interest rate changes have on such 
securities in the marketplace, even before delivery of a 
Ginnie Mae, the firm commitment contract may 
represent an unrealized gain or loss on the security to 
be delivered. On or before settlement date, the 
investment company generally has the option of 
closing out the purchase obligation, rather than 
purchasing the security, by assigning the contract. 
For example, in a falling interest rate market the 
investment company could sell the firm commitment 
agreement for immediate profit. Conversely, in a 
rising interest rate market the investment company 
could assign the firm commitment, prior to the 
settlement date, and accept an immediate loss, 
measured by the amount the investment company 
would be required to pay to the purchaser to accept 
the assignment or to the seller to forego its rights 
under the contract. If a firm commitment is held until 
settlement, the investment company, in purchasing 
the Ginnie Mae, will pay the commitment price 
regardless of the current market value of the Ginnie 
Mae. 


Whether or not a firm commitment is held until 
settlement, it creates the potential for profit or loss 
without any investment because interest rate changes 
in the marketplace affect the value of the security to 





Continued from preceding page 


period usually required by the selling party and its 
agent solely to locate appropriate stock certificates 
and prepare them for submission for clearance and 
settlement in the customary way. 


12Commitments to purchase securities whose yields 
are determined on the date of delivery with reference 
to prevailing market interest rates are not intended to 
be included in this general statement of policy. Such 
commitments neither create nor shift the risk 


associated with interest rate changes in the 
marketplace, and in economic reality have no 
discernible potential for leverage. 
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be delivered. In economic remy? this can be 
characterized as unlimited leverage." Exposure of an 
investment company’s assets to risk of loss is borne 
proportionately by all the securities issued by the 
investment company, so that the speculative character 
of such securities in the hands of investors increases 
as the investment company enters into increasing 
numbers of firm commitment agreements. 


An investment company’s participation in a firm 
commitment agreement may involve the issuance of a 
security by the investment company. Section 2(a)(36) 
of the Act defines the term “security” to mean any 
evidence of indebtedness. Because a firm commit- 
ment is an obligation to pay in the future for consider- 
ation presently received, it may involve the issuance 
of an evidence of indebtedness by the investment 
company. Thus, if a firm commitment agreement is a 
security, because it evidences an indebtedness of the 
investment company, it also may be a senior security 
as defined in Section 18(g) of the Act, and an 
investment company entering into such agreements 
may be in violation of Section 18(f)(1). 


STANDBY COMMITMENT AGREEMENTS 


The standby commitment agreement is a delayed 
delivery agreement in which the investment company 
contractually binds itself to accept delivery of a 
Ginnie Mae with a stated price and fixed yield upon 
the exercise of an option held by the other party to the 
agreement at a stated future date. The investment 
company receives an individually negotiated, non- 
refundable commitment fee in consideration for its 
agreement to “standby” to purchase the Ginnie Mae. 
The Commission believes that the standby commit- 
ment agreement involves, in economic reality, the 
issuance and sale by the investment company of a 
“put?” 


lf an investment company is successful in predicting 
interest rate movements, the standby commitment 
agreement may be used by an investment company to 
earn commitment fee revenues without investment or 





13Because most traditional leveraging techniques 
require some cash investment, an investor’s ability to 
leverage is limited by available cash. Firm 
commitments require no cash investment, which 
removes the most significant restriction on the 
increasing use of leverage. The degree of leverage is 
often measured by the ratio between the additional 
cash upon which the investor receives a right to a 
return and the investor's own cash investment. If the 
investor puts up nothing, leverage cannot be 
measured in ratio terms, and therefore can be said to 
be unlimited or infinite. 





cost. For example, if an investment company entered 
a standby commitment and interest rates in the 
marketplace declined, the broker/dealer (who paid the 
fee) would retain the security stated in the agreement, 
or sell it to a third party at the current market price. 
The contract would be allowed to lapse and the 
investment company would have earned its fee 
without investment or cost. 


The standby commitment agreement creates a risk of 
loss to the investment company and its shareholders 
well in excess of the commitment fees the investment 
company would receive as consideration for entering 
into the agreement. The market value of a Ginnie Mae, 
which often has a face value in excess of $1,000,000, 
will be materially affected when even slight changes 
occur in the current market interest rate. For example, 
if interest rates in the marketplace increase after the 
agreement is made, it is likely that the contract price 
on the delivery date will exceed the then current 
market value of the Ginnie Mae. The broker/dealer can 
be expected to exercise its option and, in effect, pass 
the decline in the value of the Ginnie Mae to the 
investment company. That decline in value may 
significantly exceed the fee received by the 
investment company for entering into the agreement. 


An investment company’s participation in a standby 
commitment agreement may involve the issuance of 
a security by the investment company. Section 
2(a)(36) of the Act defines the term “security” to mean 
any “evidence of indebtedness” and “any interest or 
instrument commonly known as a ‘security.’” Because 
a standby commitment agreement is a contingent 
obligation to pay in the future for consideration 
presently received, it may involve an issuance of an 
evidence of indebtedness by the investment company. 
Furthermore, as noted, the standby commitment is or 
at least closely resembles a “put” which is generally 
regarded as a security and is included within the 
definition of security in Section 2(a)(36). Thus, a 
standby commitment agreement may be considered a 
security under either or both of these theories and, 
further, a continent evidence of indebtedness of the 
investment company. Therefore, an investment 
company involved in standby commitment agree- 
ments, if they are senior securities as defined by 
Section 18(g) of the Act, may be in violation of 
Section 18(f)(1) of the Act. 


THE AGREEMENTS AS SECURITIES 


The Commission believes that reverse repurchase 
agreements, firm commitment agreements, and 
standby commitment agreements fall within the 


functional meaning’4 of the term “evidence of 
indebtedness” for purposes of Section 18 of the Act. 
Generally, included within it would be all contractual 
obligations to pay in the future for consideration 
presently received; the term would not be limited to 
notes or other acknowledges of debt. The Commis- 
sion’s views are based not so much on the conclusion 
that reverse repurchase agreements and firm commit- 
ment agreements, considered in isolation, are 
inherently securities for all purposes, but more upon 
the proposition that trading practices involving the 
use by investment companies of such agreements for 
speculative purposes or to accomplish leveraging fall 
within the legislative purposes of Section 18. 


The Commission has reviewed the legislative history 
and the Congressional intent underlying the Act. In 
light of the concerns discussed therein, the 
Commission believes that its construction of 
“evidence of indebtedness” in Section 2(a)(36) of the 
Act, for purposes of Section 18 of the Act, is 
reasonable because the fundamental economic nature 
of reverse repurchase, firm commitment, and standby 
commitment agreements is such that each poses a 
risk of loss to an investment company analogous to 
the danger caused by leverage, which is discussed 
throughout the legislative history of the Act. 


The Commission believes that the agreements being 
considered cannot be viewed merely as contracts for 
the acquisition of the underlying securities; rather, 
the agreements are securities separate from the 
underlying Ginnie Maes. The decision to enter into 
such agreements involves considerations and deter- 
minations which are separate and distinct from those 
involved in the purchase of Ginnie Mae. A Ginnie Mae, 
because of its government guarantee, is viewed as a 
low risk investment. Each of the reverse repurchase 
agreement, firm commitment agreement, and standby 
commitment agreement may be a substantially higher 
risk investment because of the additional risk of loss 
created by the substantial leveraging in each 
agreement, and in light of the volatility of interest 
rates in the marketplace. The gains and losses from 
the transactions can be extremely large relative to 
invested capital; for this reason, each agreement has 
speculative aspects. Therefore, it would appear that 
the independent investment decisions involved in 
entering into such agreements, which focus on their 
distinct risk/return characteristics, indicate that, 
economically as well as legally, the agreements 
should be treated as securities separate from the 





14«The Starting point in every case involving the 
construction of a statute is the language itself.” Blue 
Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 756 
(1976). 
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underlying Ginnie Maes for purposes of Section 18 of 
the Act. 


SEGREGATED ACCOUNT 


In circumstances involving similar economic effects, 
such as short sales of securities by investment 
companies, the Division of Investment Management 
has determined that the issue of compliance with 
Section 18 will not be raised with the Commission by 
the Division if the investment company “covers” the 
senior security by pordrelditige and maintaining 
certain “segregated accounts.”!° The Commission 
agrees that segregated accounts, if properly created 
and maintained, would limit the investment 
company’s risk of loss. The board of directors of an 
investment company which is engaged in reverse 
repurchase agreements, firm commitment agreements 
or standby commitment agreements should review the 
investment company’s portfolio and custodial 
accounts to determine if any segregated accounts 
with the company’s custodian have been, or should 
be, created. 


A segregated account freezes certain assets of the 
investment company and renders such assets 
unavailable for sale or other disposition. If an 
investment company continues to engage in the 
described securities trading practices and properly 
segregates assets, the segregated account will 
function as a practical limit on the amount of leverage 
which the investment company may undertake and on 
the potential increase in the speculative character of 
its outstanding common stock. Additionally, such 
accounts will assure the availability of adequate funds 
to meet the obligations arising from such activities. 


The Commission believes that only liquid assets, 
such as cash, U.S. government securities or other 
appropriate high grade debt obligations, should be 
placed in such segregated accounts. Segregated 
assets may be replaced by other appropriate non- 
segregated assets of equal value. The value of U.S. 
government securities or other assets in an account 
should be marked to the market daily, and additional 
assets should be placed in the segregated account 
whenever the total value of the account falls below 
that amount described in the following guidelines. 
With respect to the segregation of assets, the 
Commission recommends: 


(1) With regard to each reverse repurchase 
agreement which lacks a specified repurchase price, 





15See Guidelines for the Preparation of Form N-8B-1, 
Investment Company Act Release No. 7221, pp. 6-8 
(June 9, 1972). 
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the investment company should maintain in a 
segregated account (not with a broker), beginning on 
the date the investment company enters into the 
reverse repurchase agreement, liquid assets equal in 
value to the proceeds received on any sale subject to 
repurchase plus accrued interest. If the reverse 
repurchase agreement has a specified repurchase 
price, the investment company should maintain in the 
segregated account an amount equal to the 
repurchase price, which price will already include 
interest charges. 


(2) With regard to each firm commitment agreement 
the investment company should maintain in a 
segregated account (not with a broker), beginning on 
the date the investment company enters into the 
firm commitment agreement, liquid assets equal in 
value to the purchase price due on the settlement date 
under the firm commitment agreement. 


(3) With regard to each standby commitment 
agreement, the investment company should maintain 
in a segregated account (not with a broker), beginning 
on the date the investment company enters into the 
standby commitment agreement, liquid assets equal 
in value to the purchase price under the standby 
commitment agreement. 


Directors should note that, as asset secregation 
reaches certain levels, an investment company may 
impair its ability to meet current obligations, to honor 
requests for redemption, and to manage properly the 
investment portfolio in a manner consistent with its 
stated investment objectives. For example, in an 
extreme case an investment company which has 
segregated all its liquid assets might be forced to sell 
non-segregated portfolio securities to meet its 
obligations upon shareholder requests for redemp- 
tion. Such forced sales could cause an investment 
company to sell securities which it wanted to retain or 
to realize gains or losses which it did not originally 
intend. Therefore, directors should consider such 
potential loss of flexibility when determining the 
extent to which the investment company should 
engage in such transactions. 


INVESTMENT COMPANY POLICIES 


Sections 8(b)(1), (2) and (3) of the Act [15 U.S.C. 
80a-8(b)(1), 8(b)(2), 8(b)(3)] provide, in part, that every 
investment company shall file with the Commission 
recitals of its policies with respect to certain specified 
activities including the borrowing of money and the 
issuance of senior securities, certain investment 
policies that are changeable only if authorized by 
shareholder vote, and certain policies which the 
registrant deems fundamental. Sections 13(a)(2) and 
(3) [15 U.S.C. 80a-13(a)(2), 13(a)(3)] provide, in part, 





that no investment company, unless authorized by the 
vote of a majority of its outstanding voting securities, 
shall borrow money or issue senior securities except 
in accordance with the recitals of policy contained in 
its registration statement or deviate from any 
fundamental policy or any investment policy which is 
changeable only if authorized by a shareholder vote. 


To ensure compliance with Section 13 of the Act, 
directors of an investment company should determine 
whether the securities trading practices of the 
investment company are consistent with the policies 
recited pursuant to Section 8(b) of the Act. Directors 
should consider whether the investment company has 
designated the preservation of capital or the growth of 
capital through “conservative” investment strategies 
as a fundamental policy or a policy changeable only 
by shareholder vote. If so, it may be inappropriate for 
the investment company to engage to a material 
extent in the securities trading practices which have 
been discussed above. 


VALUATION AND ACCOUNTING 


The securities trading practices discussed above may 
also create valuation problems. Changes in the value 
of a firm commitment agreement, for example, will 
affect the price at which the shares of an investment 
company may be sold, redeemed or repurchased. 
Section 22(c) of the Act [15 U.S.C. 80a-22(c)] and Rule 
22c-1 [17 CFR 270.22c-1] thereunder require, in part, 
that such sales, redemptions and repurchases be 
effected at current net asset value. Section 2(a)(41) of 
the Act [15 U.S.C. 80a-2(a)(41)] and Rule 2a-4 [17 CFR 
270.2a-4] thereunder require that, in determining net 
asset value, securities for which market quotations 
are readily available must be valued at current market 
value while other securities and assets must be valued 
at fair value as determined in good faith by the board 
of directors. Accordingly, directors should review 
their current valuation procedures, accounting 
systems, and systems of internal accounting control 
to determine any inadequacies exist with regard to the 
valuation and accounting treatment of such securities 
trading practices. 


With respect to the proper accounting treatment of 
such securities bea practices, different treatment 
may be accorded firm 6 and standby commitments. 





16jn deciding upon the treatment a firm commitment 
should receive in the investment company’s 
accounting records, the board of directors should 
consider the position of the American Institute of 
Certified Public Accountants concerning how 
municipal bond funds should account for certain 
municipal bonds purchased on a “when issued” basis. 


Because standby commitments and listed put options 
have similar financial attributes and because it is 
possible to value the securities underlying the 
standby commitment by reference to market prices 
and interest rate for existing Ginnie Mae securities, 
the board of directors should consider accounting 
procedures used for listed put options in determining 
how a standby commitment should be treated in the 
investment company’s accounting records.1? 





In part, this paragraph states: ‘The asset and liability 
relating to a “when issued” security should be 
recorded when the priced transaction confirmation is 
issued, and the investment should be valued 
thereafter.” American Institute of Certified Public 
Accountants, Statement of Position 79-1: Accounting 
for Municipal Bond Funds (Proposal to the Financial 
Accounting Standards Board to Amend AICPA 
Industry Audit Guide, Audits of Investment 
Companies, January 15, 1979.) Paragraph 20. In a firm 
commitment, the analogous ‘priced transaction 
confirmation” appears to be issued when the 
commitment is written. The difference between the 
balance of the asset and liability accounts would be 
reflected in the company’s net asset value. It should 
be noted that payment for the security, while 
extinguishing the liability, would not be likely to 
affect the total value of the company’s net assets. 


17Using this analogy, when a standby commitment is 
written its only recognition is the accounting records 
would be an entry to record the premium received as a 
deferred credit (a liability). The full value of the 
committed securities would not receive recognition at 
this time because their acquisition is contingent on 
interest rate movements during the commitment 
period. However, in order to compute net asset value 
properly, any decline in the value of the committed 
securities should be recognized because it is a 
measure of an actual liability. Such declines in value 
should be reflected as increases in the deferred 
liability account used to record the premium received. 
Whenever it becomes reasonable to expect that the 
company will purchase and take into its portfolio the 
committed securities, it apprears appropriate to 
recognize the value of the committed security as an 
asset and the full purchase price as a liability with 
appropriate entries to the deferred liability account in 
which the premium and unrealized depreciation was 
recorded. It may also be appropriate to adjust the 
deferred liability account to the extent of the premium 
received in response to increases in the market value 
of the committed securities. Such value increases 
would be recorded as a decrease in the deferred 
liability account. Recording increases in the value of 
committed securities in excess of the premium 
received appears to be inappropriate because as such 
value increases the investment company would 
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DISCLOSURE 


As stated above, use of the reverse repurchase 
agreement, the firm commitment agreement, and the 
standby commitment agreement creates the potential 
for substantial losses to an investment company. The 
directors of an investment company using such 
securities trading practices should review documents 
filed with the Commission and provided to investors 
and shareholders pursuant to the federal securities 
laws'8 to ensure complete disclosure of all pertinent 
information regarding the nature and consequences of 
the investment company’s participation in such trans- 
actions. Specifically, disclosure materials should 
focus on, and comments by the Division during the 
review process will be direct to, the potential risk of 
loss presented to an investment company and its 
investors by those transactions; the identification of 
the securities trading practices as separate and 
distinct from the underlying securities; the differing 
investment goals inherent in participating in the 
securities trading practices as compared to those of 
investing in the underlying securities; and any other 
material information relating to such practices and the 
investment company’s participation therein. Based on 
historical experience, the Commission believes that 
disclosure including the risk of loss to an investor in a 
investment company engaging in the practices 
described is necessary to ensure that the investment 
company will not be offering for sale or selling 
securities by means of a false, misleading or 
deceptive statement of a material fact in a 





Continued from preceding page 


probably not be asked to perform under the 
commitment. When the commitment period expires, 
or at an earlier time if it is reasonably expected that 
the company will not be expected to perform under 
the commitment, the amounts relating to the 
commitment should be removed from the investment 
company’s accounting records and a realized gain or 
loss recognized, as appropriate. Because all of the 
accounting consequences will be recognized in terms 
of gain or loss, commitment premiums should not be 
recorded as an element of investment income. 
Financial statements should fully disclose the 


investment company’s potential liability under its 
commitments. 


18Such documents would include, but are not limited 
to, registration statements filed pursuant to Section 
8(b) of the Act, reports filed with the Commission, 
reports mailed to shareholders pursuant to Section 30 
of the Act [15 U.S.C. 80a-29], sales literature 
distributed to existing and prospective investors under 
Section 24(b) of the Act [15 U.S.C. 80a-24(b)] and 
proxy statements filed pursuant to Section 20 of the 
Act [15 U.S.C. 80a-20]. 
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prospectus. 19 Failure to disclose material information 
to shareholders in such documents would result in 
violations of the Securities Act of 1933 and the 
Securities Exchange Act of 1934. In connection with 
the foregoing, directors of investment companies 
which engage in the securities trading practices under 
discussion should also consider whether the invest- 
ment company’s name accurately reflects its portfolio 
investment policies and securities trading practices. 


DIVISION POSITION RESPECTING REPURCHASE 
AGREEMENTS WITH BROKER/ DEALERS 


In recent “no-action” correspondence", the Division 
of Investment Management stated that it could not 
assure that it would not recommend action under 





19The lack of investment quality characterizes the 
common stock of open-end leverage investment 
companies as well as that of closed-end leverage 
investment companies. The contributor to the 
open-end fund can easily be impressed by the 
representation that the senior capital is working for 
him, he can less easily be expected to realize 
that . . . upon any substantial market oscillation his 
investment will be virtually impaired or entirely swept 
away.” Senate Hearings at 1044. 


20Section 35(d) of the Act [15 U.S.C. 80a-34(d)] 
provides that it is unlawful for an investment company 
to adopt as part of its name or title any words which 
the Commission finds, and by order declares, to be 
deceptive or misleading. Although the types of 
securities trading practices in question usually involve 
an underlying security which bears a government 
guarantee, the agreememts and their expected returns 
do not bear such guarantees. Thus, an investment 
company which is_ significantly involved in such 
securities trading practices, and which uses a name 
that appears to suggest or allude inappropriately to 
the existence of a U.S. goverment guarantee, may be 
using a deceptive or misleading name within the 
meaning of Section 35(d) of the Act. In cases where 
the Division believes a violation may have occurred, 
the Commission has instructed it to seek appropriate 
Commission orders and to recommend to the 
Commission that appropriate action be taken as 
authorized by Section 35(d) of the Act. 


2!Letter dated March 24, 1978, from the Division of 
Investment Management to Sidley & Austin re 
American Medical Association Tax-Exempt Income 
Fund Inc., [1978 Transfer Binder] FED. SEC. L. REP. 
(CCH) 981,612. 





Section 12(d)(3) of the Act22 against an investment 
company if it entered into certain repurchase 
agreements with a broker/dealer. The Division has 
reconsidered the position taken therein and, because 
of the relevancy of that position to the general 
discussion by the Commission of the applicability of 
Section 18 of the Act to certain securities trading 
practices, has requested that the Commission publish 
the Division’s current position, which follows. 


A repurchase agreement differs from the reverse 
repurchase agreement in that the investment company 
lends rather than borrows money. In a _ typical 
investment company repurchase transaction, an 
investment company purchases securities from a 
broker/dealer (the purchase price being the 
“proceeds”), and agrees to resell such securities to 
the same broker/dealer at a later date. Upon resale, 
the investment company receives the proceeds plus 
an amount which represents interest on the proceeds. 
The transaction is, in effect, a method for the invest- 
ment company to invest idle cash for negotiated 
periods at prevailing market rates. In economic reality 
and under the definition of the term “lend” in Section 
2(a)(23) of the Act, the repurchase transaction is a 
loan by the investment company to the selling party 
secured by the securities transferred to the investment 
company. Use of repurchase agreements permits 
investment companies to invest idle cash at 
negotiated yields for periods as brief as overnight and 
may improve the overall performance of investment 
companies. Investors in the market for repurchase 
agreements appear to be primarily institutional. To 
deprive investment companies of access to such 
opportunities may impair the ability of certain 
investment companies to seek and to offer investment 
performance as favorable as that available through 
other institutional investors not subject to such a 
limitation. Moreover, the legislative history of Section 
12(d)(3) suggests that its purpose principally was to 
prevent investment companies, except pursuant to 
certain conditions, from exposing their assets to the 
entrepreneurial risks of an investment banking 
business, as would be the case where an investment 
company took a partnership interest in a 
broker/dealer. Here, however, the investment 
company as lender would look to the intrinsic value of 
the collateral (i.e. the Ginnie Mae or other U.S. 
government security) rather than the creditworthiness 
or other risks associated solely with the business 





22Section 12(d)(3) of the Act, in part, prohibits an 
investment company from purchasing or otherwise 
acquiring “any security issued by or any other interest 
in the business of any person who is a broker, a 


dealer, [or] 
underwriting.” 


is engaged in the business of 


operations of the broker/dealer.25Accordingly, the 
Division henceforth will not recommend to the 
Commission that enforcement action be brought 
under Section 12(d)(3) against investment companies 
with respect to such transactions if the repurchase 
agreement is structured in a manner reasonably 
designed to collateralize fully the investment company 
loan, i.e., the value of the transferred security is, and 
during the entire term of the agreement remains, at 
least equal to the amount of the loan including the 
accrued interest earned thereon. 


The Division remains concerned, however, about the 
possibility of abuse in such situations, particularly if 
investment companies enter into repurchase agree- 
ments to promote certain reciprocal practices, such as 
loans to broker/dealers“* on terms less favorable than 
those available with other broker/dealers or banks to 
encourage share distribution efforts or to obtain 
research services for the investment adviser. Those 
kinds of reciprocal practices could result in violations 
of the investment company’s and the investment 
advisers fiduciary obligations under the Act to 
investment company shareholders. Therefore, the 
Commission has instructed the Division to monitor 
and review carefully investment company activities in 
this area. 


In connection with the Division’s present ‘‘no-action” 
position, directors should review their methods of 
accounting for repurchase agreements. An investment 
company should not record as an asset the securities 
which collateralize a loan pursuant to a repurchase 
agreement. It is also important to disclose the amount 
of the loan, and the effective interest rate to be 
received. Furthermore, directors should review the 
policies articulated in their investment company’s 
registration statement pursuant to Section 8(b) of the 
Act, regarding, in particular, the making of loans to 
other persons, to ensure compliance with Sections 8 
and 21 of the Act [15 U.S.C. 80a-21].25 





23See Senate Hearings at 243. 


24Repurchase agreements with broker-dealers affili- 
ated with the investment company would, of course, 


raise serious questions under Sections 17(a) and 17(d) 
of the Act [15 U.S.C. 80a-17(a), 17(d)]. 


25Section 21 of the Act provides, in part, that “It shall 
be unlawful for any registered management company 
to lend money or property to any person, directly or 
indirectly, if the investment policies of such 
registered company . . . do not permit such a 
fear. 3 
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CONCLUSION 


The Commission believes that, as part of their general 
fiduciary duties to shareholders, directors should 
review the securities trading practices of their 
investment company to determine whether any of the 
practices which are the subject of this release (or any 
different practices with analogous effects on the 
capital structure of the investment company) exist, or 
are contemplated. If so, directors should make the 
determinations, inquiries, and disclosures recom- 
mended in this release. If necessary and appropriate, 
directors should consider the creation and mainte- 
nance of segregated accounts to ensure compliance 
with the policies and provisions of Section 18 of the 
Act. 


The Commission has instructed the Division, through 
its oversight of the Commission’s investment 
company inspection program, to monitor carefully the 
compliance of investment companies engaging in the 
aforementioned and similar securities trading 
practices with the disclosure and regulatory 
provisions of the Act, and with the appropriate 
disclosure requirements of the Securities Act of 1933 
and Securities Exchange Act of 1934 applicable to 
investment companies. 


Accordingly, Part 271 of Title 17 of the Code of 
Federal Regulations is amended by adding this 
General Statement of Policy regarding Securities 
Trading Practices Of Registered Investment Com- 
panies. 


The Commission would, of course, welcome the views 
of directors and other interested persons on any of the 
matters discussed herein. All views or comments 
should be submitted in writing to the Securities and 
Exchange Commission, Washington, D.C. 20549 and 
refer to File S7-776. All communications will be 
available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10667/April 19, 1979 


In the Matter of 
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CORPORATE INCOME TRUST, SERIES 1 
(and subsequent Series) 


and 


DONALDSON, LUFKIN & JENRETTE 
SECURITIES CORPORATION 

140 Broadway 

New York, New York 10005 


(812-4440) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTIONS 14(a) AND 22(d) OF THE ACT AND RULE 
19b-1 THEREUNDER AND PURSUANT TO SECTION 
11 OF THE ACT TO PERMIT CERTAIN OFFERS OF 
EXCHANGE 


NOTICE IS HEREBY GIVEN that Corporate Income 
Trust, Series 1 (and subsequent Series) (hereinafter 
each series is referred to as “a Trust” and the series 
collectively are referred to as “the Trust”), a unit 
investment trust, and its sponsor, Donaldson, Lufkin 
& Jenrette Securities Corporation (“Sponsor”) (the 
Trust and the Sponsor are. hereinafter referred to 
collectively as “Applicants”), filed an application on 
February 21, 1979, and amendments thereto on April 
11, 1979 and April 16, 1979, for an order pursuant to 
Section 6(c) of the Investment Company Act of 1940 
(“Act”), exempting Applicants from the provisions of 
Sections 14(a) and 22(d) of the Act, and Rule 19b-1 
thereunder, and pursuant to Section 11 of the Act, for 
an order permitting certain offers of exchange 
described herein. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicants state that the Trust will be created under 
Massachusetts law pursuant to a trust agreement 
(“Trust Agreement”) among the sponsor, State Street 
Band and Trust Company, as trustee (“Trustee”), and 
Interactive Data Services, Inc. as evaluator (“Evaluat- 
or’). Applicants state that in the case of Trusts 
created subsequent to the first series of the Trust 
(“Trust, Series 1”) one or more additional entities may 
act as Sponsor, TruStee and Evaluator, respectively. 
The Sponsor represents that if it ceases to remain 
Sponsor of a Trust, it will cause to be filed a new 
registration statement under the Act concerning the 
Trust. 


In addition to the Trust, the Sponsor is planning to 
offer units in other unit investment trusts in the 


future. Such trusts may include long-term, 
intermediate-term and short-term series and such 
other series as may be offered by the Sponsor from 





time to time. Any series of trust sponsored by the 
Sponsor and not consisting primarily of short-term 
securities will hereinafter be referred to as a 
“Conversion Trust.” The securities to be deposited in 
the Trust, Series 1 will primarily be long-term debt 
obligations. Future Trusts may consist primarily of 
other types of corporate securities, such as 
intermediate or short-term debt obligations (including 
but not limited to bank certificates of deposit) or 
preferred stocks. Any future Trust consisting primarily 
of short-term obligations will hereinafter be referred to 
as a “Short-term Trust”. 


Applicants state that once the Sponsor decides to 
offer a Trust to the public, it will prepare and file with 
the Commission under the Securities Act of 1933 and 
the Act the documents necessary to create the Trust’s 
structure. Applicants represent that the Sponsor 
intends to deposit with the Trustee approximately 
$10,000,000 principal amount of securities to be 
included in the portfolio of the Trust, Series 1, 
(“Securities”), and that, simultaneously with such 
deposit, the Trustee will deliver to the Sponsor a 
certificate representing units (“Units”) of fractional 
undivided interest in the Trust at the rate of 
approximately one Unit of fractional undivided interest 
for each $1,000 principal amount or par or liquidation 
value of the Securities deposited (interests in any 
Trust will hereinafter also be referred to as “Units”, 
and holders of such Units as “Unitholders”). Such 
Units will represent the entire ownership of the Trust. 


Applicants state that contemporaneously with the 
deposit of the Securities with the Trustee, and 
amendment which forms the basis for the final 
prospectus relating to the Trust will be filed with the 
Commission and that the Units will then be offered to 
the public separately through a final prospectus at a 
public offering price. Applicants represent that the 
maximum public offering price during the initial public 
offering period will be computed by adding to the 
offering-side evaluation of the Securities, divided by 
the number of Units, a sales charge in an amount not 
exceeding 4.712% of such evaluation. 


Applicants state that the aggregate offering-side 
evaluation of the Securities will be determined by the 
Evaluator on each business day during the initial 
public offering period as of the time (‘Evaluation 
Time”) set forth in the prospectus for each Trust (in 
the case of the Trust, Series 1, 4:00 P.M. New York 
time, the current close of trading on the New York 
Stock Exchange and, in the case of subsequent 
Trusts, a time determined in accordance with Rule 
22c-1 under the Act) effective for all sales made 
during the preceding 24 hours. 


Applicants represent that while not obligated to do 
so, the Sponsor intends to maintain a market for Units 
by offering to purchase such Units at prices based 
upon (i) the aggregate offering-side evaluation of the 
Securities during the initial public offering period and 
(ii) the aggregate bid-side evaluation of the Securities 
thereafter. Units purchased by the Sponsor during the 
initial offering period will be reoffered for sale during 
the initial offering period at prices determined on the 
basis of the offering-side evaluation of the Securities, 
and Units purchased by the Sponsor in the secondary 
market will be reoffered for sale at prices determined 
on the basis of the bid-side evaluation of the 
Securities. Applicants state that the aggregate 
bid-side evaluation of the Securities will be 
determined by the Evaluator upon completion of the 
initial public offering period on each business day 
thereafter as of the Evaluation Time, effective for all 
sales made during the preceding 24 hours. Applicants 
represent that the maximum public offering price in 
the secondary market will be computed by adding to 
such bid-side evaluation of the Securities, divided by 
the number of Units, a sales charge in an amount not 
exceeding 5.263% of such evaluation. Applicants 
state that if the supply of Units of any Trust exceeds 
demand, or for some other business reason, the 
Sponsor may discontinue secondary market purchas- 
es of Units of such Trust. 


Applicants represent that Units may be redeemed at 
any time at a price based on the bid-side evaluation of 
the Securities determined as of the Evaluation Time 
on the date of tender. Applicants further represent 
that so long as the Sponsor is maintaining a bid in the 
secondary market, the Trustee will offer any Units 
tendered for redemption to the Sponsor for purchase 
on the conditions described in the prospectus. 
Applicants state that if the Sponsor does not so 
purchase the tendered Units, the Trustee will liquidate 
certain of the Securities in the Trust and the tendering 
Unitholder will receive cash from the proceeds of such 
liquidation. 


Section 6(c) 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally or 


unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions from any provisions of the 
Act or from any rule or regulation under the Act, if and 
to the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
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Section 14(a) 


Section 14(a) of the Act provides, in substance, that 
no registered investment company and no principal 
underwritier for such company shall make a public 
offering of securities of which such company is the 
issuer unless (1) the company has a net worth of at 
least $100,000; (2) such company has previously made 
a public offering of its securities, and at the time of 
such offering has a net worth of $100,000; or (3) 
provision is made that a net worth of $100,000 will be 
obtained from not more than twenty-five responsible 
persons within ninety days, or the entire proceeds 
received by such company, including any sales 
charge, will be refunded on demand. 


Applicants request an order, pursuant to Section 6(c) 
of the Act, exempting Applicants from the provisions 
of Section 14(a) of the Act. In support of the 
requested exemption, Applicants represent that each 
Trust, at the date of deposit and before any Unit is 
offered to the public, will have a net worth far in 
excess of $100,000. !n addition, Applicants have 
agreed that the Sponsor will (1) refund all sales 
charges, on demand and without deduction, to 
purchasers of Units of any Trust from the Sponsor, or 
from any dealer participating in the distribution, and 
liquidate the Securities held by the Trust and 
distribute the proceeds thereof, if, within 90 days 
from the time that the registration statement relating 
to the Units of such Trust shall have become effective, 
the net worth of the Trust shall have been reduced to 
less that $100,000 or if such Trust shall have been 
terminated; (2) instruct the Trustee to terminate such 
Trust in the event redemption by the Sponsor of 
unsold Units results in such Trust having a net worth 
of less than 40% of the principal amount of Securities 
in the initial portfolio; and (3) in the event of any such 
termination, refund all sales charges, on demand and 
without deduction, to purchasers of Units of such 
Trust from the Sponsor or from any underwriter or 
dealer participating in the distribution. 


Rule 19b-1 


Rule 19b-1(a) under the Act provides, in substance, 
that no registered investment company which is a 
“regulated investment company” as defined in Section 
851 of the Internal Revenue Code shall distribute more 
than one capital gain divident in any one taxable year. 


In the case of the Trust, Series 1, applicants state that 
interest and principal received by the Trust will be 
paid out, less applicable expenses, on the fifteenth 
day of each month on a pro rata basis to Unitholders 
of record on the first day of the month. Applicants 
State that distributions of principal constituting 
capital gains to Unithoulders may arise in the 
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following instances: (1) an issuer might call or redeem 
Securities held in the portfolio, (2) Securities might be 
liquidated in order to provide the funds necessary to 
meet redemptions, or (3) Securities may be disposed 
of in order to maintain the qualification of such Trust 
as a regulated investment company under the Internal 
Revenue Code. Applicants state that it is unlikely that 
any capital gains will arise from sale upon default in 
payment of principal or interest or upon the 
occurrence of other market or credit factors that, in 
the opinion of the Sponsor, would make retention of 
such Securities in the Trust detrimental to the 


interests of Unitholders. Applicants further state that 
any such capital gains would be distributed to 
Unitholders on the next succeeding distribution day. 


Applicants request an order, pursuant to Section 6(c) 
of the Act, exempting the frequency of the capital 
gains distributions of the Trust from the provisions of 
Rule 19b-1(a) under the Act. in support of their 
request, Applicants assert that the dangers against 
which Rule 19b-1(a) was intended to guard do not exist 
in the situation at hand, since neither the Sponsor nor 
the Trustee control the events which might trigger 
capital gains. In addition, Applicants assert that the 
regular distribution per Unit will be fairly constant, 
and that any capital-gain or return-of-captial 
distributions will be clearly distinguished from 
income distributions in the accompanying report by 
the Trustee to Unitholders. Applicants argue that in 
order to comply with the literal requirements of Rule 
19b-1(a), each Trust would be forced to hold any monies 
constituting capital gains from the disposition of 
Securities until the end of its taxable year and that 
such a practice would be to the detriment of the 
Unitholders. 


Section 22(d) 


Applicants state that the Sponsor intends to offer to 
Unitholders of the Trusts for which the Sponsor is 
maintaining a market, except for Unitholders of a 
Short-term Trust, a conversion privilege. Applicants 
State that this privilege will entitle the Unitholder to 
exchange, at a lower sales charge than offered to the 
general public, Trust Units for interests in a 
Conversion Trust, in either the initial public offering 
or the secondary market for the Conversion Trust, and 
would permit Conversion Trust unitholders to 
exchange, at reduced sales charges, units of a 
Conversion Trust for Units of any Trust, including the 
Trust, Series 1, except a Short-term Trust, in either 
the initial public offering or the secondary market for 
such Trust. applicants represent that when any 
Unitholder notifies the Sponsor of his desire to 
exercise his conversion privilege, the Sponsor will 
deliver to the Unitholder a current prospectus for 
those Conversion Trusts in which the Unitholder has 





indicated an interest and which the Sponsor has 
available to offer to the Unitholder either in the initial 
public offering period or in the secondary market. A 
similar procedure would be followed in the case of a 
Conversion Trust Unitholder electing to exchange his 
unit for a Trust Unit. Applicants propose to sell forth 
Trust Units and Conversion Trust units pursuant to 
the conversion privilege at a price in the secondary 
market equal to the bid-side evaluation of the 
underlying portfolio securities divided by the number 
of units outstanding and, during the initial public 
offering period, equal to the offering-side evaluation 
of the underlying portfolio securities divided by the 
number of units outstanding, plus, in both cases, a 
fixed charge of $15 per unit. applicants state that the 
$15 fixed charge can be expected to approximate 
about 1-1/2% of the offering price. Applicants state 
that pursuant to the conversion privilege, a unitholder 
would be permitted to acquire whole units only, and 
that any excess amount representing the sale price of 
units submitted for conversion would be remitted to 
the unitholder. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shall sell any 
redeemable security issued by it except to or through 
a principal underwriter for distribution or at a current 
public offering price described in the prospectus, and, 
if such class of security is being currently offered to 
the public by or through an underwriter, no principal 
underwriter of such security and no dealer shall sell 
any such security to any person, except a dealer, a 
principal underwriter or the issuer, except at a current 
public offering price described in the prospectus. 


Applicants request an order, pursuant to Section 6(c) 
of the Act, exempting them from the provisions of 
Sections 22(d) of the Act to permit the operation of 
the proposed conversion privilege. In support of the 


requested exemption, Applicants state that 
an investor desiring to exercise the conversion 
privilege would be an existing customer whose 
essential investment needs have been identified. 
Accordingly, Applicants assert that the real cost of a 
conversion transaction should be less than the cost of 
an initial purchase transation. Applicants further 
assert that the reduced charge of $15.00 achieves a 
major goal of passing cost savings on to investors 
and yet fairly compensates brokers for their 
investment advice, financial planning and operational 
expenses. Finally, Applicants assert that the 
proposed conversion privilege is consistent with past 
statements by the Commission and with Commission 
precedent. 


Section 11 


Section 11(a) of the Act, in pertinent part, makes it 
nlawful for any registered open-end company or any 


principal underwriter for such company to make or 
cause to be made an offer to the holder of a security 
of such company or of any other open-end investment 
company to exchange his security for a security in the 
same or another such company or any basis other 
than the relative net asset values of the respective 
securities to be exchanged, unless the terms of the 
offer have first been submitted to and approved by the 
Commission. Section 11(c) of the Act provides, in 
part, that the provisions of Section 11(a) shall be 
applicable, irrespective of the basis of exchange, to 
any type of offer of exchange of the securities of a 
registered unit investment trust for the securities of 
any other investment company. 


Applicants are requesting an order pursuant to Section 
11 of the Act approving the proposed conversion 
privilege to the extent it would involve an exchange 
offer prohibited by Section 11(a). In support of the 
requested exemption, Applicants point out that the 
exchange of units would be effected at the relative net 
asset values of the units and that the only charge to the 
unitholder would be the $15 fixed dollar fee. Because 
this charge would reflect the real cost of effectuating 
a conversion privilege transaction, Applicants assert 
that exchanges made pursuant to the conversion 
privilege would be consistent with Section 11. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 11, 1979, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
such service (by affidavit or, in case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10668/April 19, 1979 


In the Matter of 


ROWE PRICE NEW HORIZONS FUND, INC. 
100 East Pratt Street 
Baltimore, Maryland 21202 


and 


VALMONT INDUSTRIES, INC. 
Valley, Nebraska 68064 


(812-4423) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING A PROPOSED TRANSACTION FROM 
THE PROVISIONS OF SECTION 17(a) OF THE ACT 


Rowe Price New Horizons Fund, Inc. (‘“‘New 
Horizons”), registered under the Investment Company 
Act of 1940 (“Act”) as a diversified open-end manage- 
ment investment company and Valmont Industries, 
Inc. (“Valmont”) (hereinafter collectively “Applicants”) 
filed an application on January 22, 1979, pursuant to 
Section 17(b) of the Act for an order of the 
Commission exempting from the provisions of 
Section 17(a) of the Act the proposed sale by New 
Horizons to Valmont of 90,000 shares of Valmont 
common stock currently held by New Horizons. 


On March 23, 1979, a notice (Investment Company Act 
Release No. 10643) was issued of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found on the 
basis of the information stated in the application that 
the terms of the proposed transaction are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned and that the proposed 
transaction is consistent with the policies of New 
Horizons and with the general purposes of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed sale by New Horizons of Valmont 


common stock to Valmont be, and hereby is, 
exempted from the provisions of Section 17(a) of the 
Act. 


For the Commission, by the Division of investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 673/April 16, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15741/April 16, 1979 








LITIGATION 





Litigation Release No. 8723/April 18, 1979 


SEC v. LAND RESEARCH INVESTMENT CO., INC., et 
al (D. Hawaii Civil No. 78-0371) 


Jack H. Bookey, Administrator of the Seattle Regional 
Office of the Securities and Exchange Commission 
announced that on March 9, 1979, the Honorable 
Samuel P. King signed an Order of Permanent 
Injunction with respect to Joseph H. Green. 


Green consented to the Order of Permanent Injunction 
without admitting or denying the allegations of the 
Commission’s Complaint which was filed on 
September 29, 1978. The Complaint alleged that Green 
and others violated the anti-fraud provisions of the 
federal securities laws in connection with the sale of 
debentures of Land Research and Investment Co., Inc. 
and limited partnership interests of three Hawaii 
limited partnerships. 


Green, as part of the consent agreed to release the 
corporation from a $203,000 obligation and to repay 
certain other obligations to the corporation. 


For further information see Litigation Release No. 
8643. 








Litigation Release No. 8724/April 19, 1979 


U.S. v. RAY J. BERAN, ET AL (U.S.D.C., Dist. of 
Colo, 78-CR-382) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, and the Office of the United States 
Attorney for the District of Colorado, announced that 
on April 3, 1979 a jury in the United States District 
Court, District of Colorado at Denver, Colorado after a 
trial, found the defendant Ray J. Beran of Grand 
Island, Nebraska, guilty of three counts of mail fraud 
and one count of securities fraud. The jury also found 
the defendant Beran not guilty of one count of 
securities fraud. The convictions were in connection 
with the sales of the non-transferrable promissory 
notes of Ray J. Beran, Andrew M. Kaminski and 
Associates. 


On December 6, 1978, Beran and co-defendants 
Andrew M. Kaminski of Lakewood, Colorado and 
Russell E. Griffith !| of Dallas, Texas had been 
indicted by a federal grand jury at Denver, Colorado 
and were charged with three counts of mail fraud and 
two counts of securities fraud. 


On February 27, 1979 Kaminski pled guilty to one 
count of the indictment charging him with mail fraud 
and the remaining counts of the indictment were 
dismissed. 


On March 9, 1979 Griffith pled guilty to an information 
charging him as an accessory after the fact to a 
scheme to defraud through the use of the mails. The 
indictment was then dismissed as to Griffith. 


Sentencing is to occur at a future date. 





Litigation Release No. 8725/April 18, 1979 


SEC v. FASHION TWO-TWENTY; VERNON G. 
GOCHNEAUR (U.S. District Court for the Northern 
District of Ohio, Eastern Division) 


Civil Action No. C-79-448 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange Com- 
mission, announced that on April 18, 1979, an 
application for Order to Show Cause why Fashion 
Two-Twenty Inc. of Aurora, Ohio, (Fashion) and Roger 
G. Gochneaur (R. Gochneaur), President and a 
director of Fashion should not be held in civil 
contempt of a Final Judgment of Permanent 
Injunction and other relief, dated March 9, 1979, was 
filed in the Federal District Court for the Northern 
District of Ohio, Cleveland, Ohio, seeking an Order to 
Show Cause and an Order to Adjudge Fashion and R. 
Gochneaur in civil contempt of court and further 
relief. 


The allegations in the application, in substance, 
concern activities of Fashion and R. Gochneaur which 
relate to the distribution to Fashion studio owners 
and branch managers of a memorandum concerning 
the above Final Judgment of Permanent Injunction 
and other relief. 


The application further alleges that from on or about 
March 13, 1979, to the present, Fashion and R. 
Gochneaur violated said Permanent Injunction by 
soliciting and/or disseminating to certain Fashion 
shareholders information which was false and 
misleading concerning: (1) the “dropping” of a 
Federal investigation (2) whether the consent decrees 
were with the Commission or by the Court (3) the 
effect of a consent “without admitting or denying the 
allegations of the complaint” (4) whether defendants 
Fashion and V. Gochneaur “completely cooperated 
with the Commission” in making a “thorough investi- 
gation” and (5) IRS advice to Fashion that it was no 
longer the subject of a criminal investigation 
regarding federal tax returns for 1973, 1974, and 1975. 


Judge John Manos, on April 18, 1979, entered an 
Order to Show Cause, if any, upon Fashion and R. 
Gochneaur why they should not be adjudged in civil 
contempt of his March 9, 1979 Final Judgment and 
Order to Permanent Injunction and other equitable 
relief and set the matter down for hearing on April 27, 
1979. He further ordered Fashion, R. Gochneaur, their 
officers, agents, servants, employees, attorneys and 
others and temporarily restrained them from soliciting 
proxies with proxy statements containing false or 
misleading statements or omissions. He _ further 
ordered and temporarily restrained Fashion from 
holding its annual meeting scheduled for April 19, 
1979 and from using any proxies obtained in 
contemplation of said meeting. 
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